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* * * * *
Hiding Truth
* * * * *
Maura Keane moved from one uncomfortable chair in the family waiting area of Eastcliff Medical Center to another uncomfortable chair where there was no clock in sight. She didn’t want to be reminded that one hour passed since she let go of her husband’s hand and watched a nurse wheel him into surgery. She wanted to remember the smile that had come over his face as he weakly lifted his IV-laden right hand and gave her the “V” for victory sign.
As a grainy television poured out the mid-morning drivel of talk shows and lawyer advertisements, Maura reread the first paragraph in a Newsweek article about the epidemic of hospital infections. She shook her head, crossed her arms, and stared at a gray haired woman holding onto a toddler who batted his hands on a kids’ table littered with an incomplete set of dominoes, pre-colored coloring books and a collection of peeled crayons.
Maura twisted her neck to look at the clock. Only five minutes passed since the last reading. She flinched as the minute hand jumped off the Roman numeral one. She quietly repeated her husband, Tim Keane’s mantra: “It’s just a gall bladder operation.” Sick people die in hospitals, Maura thought. Healthy people walk out. She vowed to keep her eyes off any time piece.
Crossword puzzles were invented to make minutes move quickly, Maura thought as she picked up the Genoa Observer. Unless, you get stuck on a six letter word for the capital of Texas. She folded the newspaper and looked at the clock. Maura fumbled with her purse and took out a tissue to wipe a bead of perspiration that slowly meandered down the side of her face from her forehead to her cheek. “What’s wrong with me? I never sweat,” she thought as she began the internal debate about everything that could go wrong versus the statistically low risk of Tim’s gall bladder surgery.
In the middle of the debate, Tim’s surgeon, the platinum-haired Dr. Sheward walked into the family waiting area with an associate whom Maura believed to be an intern or resident. She felt his quick, deliberate step signaled a positive outcome and sighed with relief. Her heart raced when she saw the stern look on Dr. Sheward’s face. When she read the badge on the assistant’s lapel that said “Bereavement Services”, her eyes glazed over.
Maura became faint and nauseous as Dr. Sheward muttered the words, “We lost him.” When Dr. Sheward mumbled something about “Complications,” and an “Aberrant artery”, words she couldn’t understand, Maura Keane collapsed and fell into the arms of the counselor.
* * * * *
The rubber ball slid lifeless into the back corner of the glass-walled court. Sean McDonnell missed another serve and lost another game of racquetball.
Sammy Maldano wiped the sweat off his forehead and challenged his opponent, “Had enough?”
“No way. Bring it on,” Sean replied as he picked up the rubber ball and bounced it against Sammy’s chest.
The unlikely pair, Sean McDonnell, a red-haired lawyer who looked like he just walked out of college cross-country practice and Sammy Maldano, a squat, muscular and often unemployed car salesman, met four years ago at the university recreation center. Sean was a regular at the rec center, using the racquetball court to relieve the frustrations of law school. Sammy enrolled in one class at the university ten years ago, and managed to alter his student identification card every year since then to show he was a current student allowing him privileges at the rec center. Sammy used the racquetball court in his often failed attempts to meet women.
In his usual fashion, Sean refused to give up and allow Sammy to win. Two out of three became three out of five. Having the upper hand in conditioning, Sean won the fifth game and Sammy conceded the match.
Slamming his locker shut, Sammy told his friend, “Seany, you have to talk to my cousin about suing her doctor.”
“Listen, Sammy. Like I told you the last time and the ten times before that, I’ve only been out of law school for three years. Sometimes, I think I was lucky just to pass the bar exam. Even experienced lawyers hate malpractice cases. They’re too expensive and too damn hard to win.”
“Come on, Seany, you’re the best lawyer I know. And don’t tell me you almost flunked the bar exam. I know you got all A’s in law school.”
“There’s a difference between getting A’s in law school and winning a malpractice case. And don’t forget the money,” Sean added as he shut his locker and began walking away from Sammy.
“I’ll loan you my next commission on a rust proof job.”
“That will pay for one long distance phone call to an expert. No.”
For three years, Sean McDonnell had been building a practice. Divorces. Drunk driving cases. Criminal appointments. Wills for relatives. Landlord tenant cases for his friends. Whiplash cases for his divorce and drunk driving clients. His practice was growing, but with a wife and a young child, the two-year old byproduct of a post-bar examination celebration, the going was still rough. The law-school pundits say the “A” students go to work for the big firms, the “B” students are judges, and the “C” students do the rest. Sean’s grades put him in the big firm category, but he had no desire to work in such a firm. Money was tight, but his comfort level and job satisfaction level were high.
“Come on, Seany,” Sammy pleaded. “She ain’t got anywhere else to turn. She’s even been to the big guy that’s on TV. You know that shyster that says: ‘I get nothing, if you get nothing.’ Even he won’t talk to her.”
“If that guy won’t take the case, doesn’t that tell you something?”
“These attorneys don’t know her case. They’ve never talked to her. She can’t get past the office staff. And she’s got a case. She even remembers the doc saying there was this abusive blood vessel.”
“What the hell is an abusive blood vessel? Wife beaters are abusive. Blood vessels are not.”
“See, Seany. You know a lot about these medical terms. You’ll be perfect for the case.”
Sean sighed. Sammy could be persuasive. At the same time he was attempting to persuade Sean to take Maura Keane’s case, he was pushing Sean to buy a new Toyota. Sean could afford neither. However, Sammy hadn’t won salesman of the month at Midway Toyota three times running on good looks.
“The bull shit you use on your Toyota customers will get you nowhere with me. Especially, when you’re talking about my wallet. Do you know how expensive these cases are? Besides, I’ve asked around and this Sheward guy, your cousin’s doctor, he’s like God in the medical community. There’s no way I could get someone to testify against him.”
“Seany buddy, you speak like a real pro. If anybody can do it, you can.”
“Okay, tell her to call me. But I’m just talking to her. I’m not taking her case,” Sean sighed and added, “Got it?”
“What a guy.”
“Yeah , right. Just don’t build her hopes up.”
* * * * *
Sean knew he couldn’t afford to take Sammy’s cousin’s case. Amy and he still lived in an apartment near campus. It was perfect while they were in school, but the rooms were slowly expanding with worn furniture, new baby furniture, toys, and Cardozo, a
black
Labrador retriever. Although their daughter, Helen, was oblivious to the cramping, Sean and Amy knew it was time to relieve the overcrowding with a starter home. Every spare dollar in the McDonnell family savings account was earmarked for the new McDonnell home.
Sean and Amy McDonnell met in college. Sean sat behind Amy in Sociology 304, Sex in the Modern Society. Concentrating on note-taking and trying not to blush during a discussion of the Kinsey report, Amy tried to ignore the whispering and tapping of the young man behind her whose come-on was to make snide, but intelligently humorous comments about the teachings of Dr. Kinsey and Masters and Johnson. During one class, Amy turned around to tell Sean how annoying he was and to stop the banter. Their professor noticed the discussion. Feeling his lecture was being ignored, the sociologist ordered Sean and Amy to meet him after class at which time he told the two he wanted a joint research paper about Kinsey on his desk within the week. Sean looked at this as an opportunity. Amy looked at this as torture.
The first two nights of outlining the assignment took place in Queens Library. The third and fourth nights consisted of drafting the paper and idle conversation over coffee at Starbucks. The fifth night, the two met for beers at the Mug Club, a campus hangout. The sixth night, they met at Amy’s apartment and discussed the last edit over a bottle of red wine. The finishing touches were put on the paper the following morning at breakfast in Amy’s apartment. In punishing his two sociology students, their professor unwittingly created a lasting relationship.
“So what do you have going on tomorrow?” Amy asked as Sean and she cleared the dishes and picked up the Kraft macaroni on the floor under Helen’s booster seat after a candlelight dinner of tuna casserole.
“I’ve got a final hearing in domestic court on the Smith case. This is the guy who swore he could hide e-mails to his boyfriend from his wife. And I’m meeting Sammy’s cousin to talk about a malpractice case.”
“I didn’t think you wanted to take those cases,” Amy commented.
“I don’t. But if I don’t talk to this lady, Sammy will never get off my back.”
“Lady?”
“Yeah, her husband died during an operation at Eastcliff.”
“A young widow?” Amy joked.
“For all I know, she could be seventy.”
Neither Sean or Amy ever felt threatened by the other’s relationship with the opposite sex. They were both strong, good looking and committed individuals who trusted each other completely. Amy was short, freckled and soft-spoken which belied her strong-willed, intelligent nature. Sean’s easy temperament and broad smile disarmed his opponents whose clients would surrender a case to him on cross-examination without knowing what they had done.
“It’s nice of you to do this as a favor for Sammy. Do you think you want to get involved in a malpractice case?”
“Are you kidding? The expenses alone would eat us alive. Besides,” he said lowering his head, “I don’t think I’m ready.”
“Ready for what?” Amy said throwing the dish rag on the counter. “Every muni court prosecutor says you’re the best. It is one thing to say you don’t like malpractice cases, but don’t tell me you can’t do it. And don’t use the expenses as an excuse.”
“It’s probably not even a good case,” Sean muttered as he turned away from Amy and walked into the bedroom.
* * * * *
As Maura Keane twisted the lever next to the steering wheel of her minivan sending a stream of washing fluid onto her windshield to clear off the salt and December road crud, she remembered her husband maneuvering through the minefield of potholes on Route 29 last February in the same Dodge Caravan. Nothing could sour his mood on that day. Wisps of snow swirled like cotton candy in a machine hiding patches of black ice. Maura pressed an imaginary brake on the passenger side, but Tim drove on. When the wheel clunked into a slush-laden pothole, Maura cringed, but Tim smiled. After two months of stabbing abdominal pain, her husband was getting his gall bladder removed.
It took three years of marriage for Maura to accept the Zen of Tim Keane’s Midwestern optimism. The November through March atmospheric shroud over the Ohio Valley that spawned Seasonal Affect Disorder never affected Tim. The upheaval of blacktop resulting from the constant freezing and thawing of winter slop was a minor nuisance in his life. The promise of freedom from pain was a reason to celebrate.
Now, she was on her way to a lawyer’s office who was a friend of Sammy’s to talk about Tim’s death. As she squeezed the steering wheel, she thought about their appointment with the primary care physician when Tim had severe pains in his abdomen. The family doctor diagnosed Tim immediately, referred him for a CAT scan, and said, “I’m going to send you to Henry Sheward. He’s one of the best.”
Maura thought about their first step into Dr. Sheward’s elegantly appointed waiting room adorned with plaques touting his surgical prowess. She remembered the professionally crafted brochure explaining the benefits of laparoscopic gall bladder surgery. How the surgeon uses a scope which leaves barely a mark as opposed to a scalpel which causes a painful, slow healing and a wretched scar. How one scope is inserted into the abdomen to light and televise the internal structures of the body and how another scope safely removes the gall bladder with very little effect on the surrounding blood vessels, organs, and body tissues. How the patient will be out of the hospital in one day. The procedure looked and sounded perfectly safe.
Dr. Sheward appeared to be professional and accomplished as he greeted them in his starched white coat. He was tall with striking features, delicate hands, and perfectly coifed silver hair. In his somewhat feigned, but acceptable pseudo-British accent, Dr. Sheward explained the technique and his success rate. Dr. Sheward never offered to take questions, but as he ended the appointment in the examining room, he stated, “Tim is young, fit, and healthy. Once we extricate his gall bladder with the laparoscopic instrumentation, he will be out of the hospital in one day and on the soccer field sidelines in two weeks.”
Maura slammed the palm of her hand on the horn as an Escalade cut in front of her. She let little things bother her more, since Tim’s death and remembered that almost nothing bothered him. The title of the once-popular song, “Don’t Worry, Be Happy”, was the cliché that described Tim Keane’s attitude and his life. She heard these words when Tim responded to her concerns. It was amazing to Maura that Tim didn’t recite those lyrics in his vows to her at the altar when they were young celebrants just a decade ago. It was just as surprising that he didn’t whisper the tune in her ear as she was painfully struggling to push their only child, Rachel, into the world eight years ago.
In fact, there were only two times she had ever witnessed stress in Tim’s life. The first time was when he was trying to construct the line-up for Rachel’s U-7 soccer team to allow all the girls equal playing time in their championship game. Despite the urgings to win at all costs by overly zealous parents, Tim wanted to give the “A” players and the “B” players equal opportunity to participate. The second stressor noticed by Maura was when Tim was forced to terminate one of his co-workers in a never-ending cycle of downsizing in the advertising agency where he worked.
As she pulled into the lawyer’s office, Maura thought about sunny days when she watched Rachel on the soccer field. She thought about Tim with a whistle in his mouth, clapping his hands and encouraging the girls to do their best. She then thought about cold nights when she rolled over and put her right arm around what she thought was Tim’s chest only to touch a pillow which accentuated the harsh reality of Tim’s absence. After too many days and nights of longing for Tim’s presence, Maura vowed to find out what happened to him in the surgical suite at Eastcliff Hospital.
* * * * *
Sean’s storefront office could be politely described as basic. The shaded window in the front said “McDonnell Law Office,” but could just as easily say “Rainbow Cleaners” or “Gus’s Gyro Shop.” His one- room office housed a dark walnut desk purchased from a used furniture store, a “last year’s model” copy and fax machine, and two cracked, stiff blood-red leather client chairs. The faded gray carpet gave way to off-white walls on which Sean’s State Bar license and his law school diploma were displayed. He had yet to acquire the framed accolades adorning the walls of experienced lawyers. Sean’s prized possession was his HP laptop which allowed him the benefit of typing his own documents and not paying a secretary.
It was this environment into which Sean McDonnell ushered his first medical malpractice client, Maura Keane. As Maura sat down, Sean watched her scan the surroundings. He wondered about the stark contrast between his office and the other attorneys’ offices where Sammy said she had been. Perhaps his new client might think that his focus was on servicing clients rather than impressing them. It was just as likely that she thought he was not successful enough to flaunt its trappings.
#
Sean’s office exhibited a sharp contrast to the attorneys’ offices where Maura had been previously. A parent of one of Tim’s soccer players recommended Jones and Thompson, P.C., a large, downtown firm. As Maura walked out of the onto the 22nd floor of the Wells Fargo Bank Building and into their office, she was awestruck by the view out of the window overlooking the War Memorial Park. As she approached the secretary, she noticed the clientele in the gallery-like reception area all wore suits. When she sank into the leather divan, she noticed the reading selection consisted of The Wall Street Journal, Business Week, and Golf Digest. This was not the “People’s” law firm, she thought.
As Maura pondered whether the firm of Jones and Thompson, P.C. had a web-site that cost more than her house, the secretary for H. Robert Thompson, III beckoned her to follow and asked if she would care for coffee. After politely declining, Maura followed her through the walnut-paneled hall past a myriad of conference rooms inhabited by silk-suited negotiators, secretarial pools staffed by furiously processing laborers, libraries stocked with bedraggled first year associates into the office of H. Robert Thompson III. His view was even more spectacular than the cityscape she had just seen.
“Good afternoon Mrs. Keane,” Mr. Thompson said as he reached out to firmly shake Maura’s hand. “Jim Perry had many good things to say about your husband. He sounded like a fine young man. Jim tells me that you feel a doctor committed medical malpractice in your husband’s gall bladder surgery. Our firm represents some of the finest businesses in town and many multi-national corporations. We have a fine litigation staff, but ...”
“You don’t have time for a medical malpractice case,” Maura thought. “You’re too busy defending corporate misdeeds.”
“Unfortunately, our firm concentrates in commercial matters,” Thompson III continued.
“I don’t mean to be disrespectful, Mr. Thompson, but why did you have me come all this way, if your firm doesn’t take medical malpractice cases.”
“We refer people such as you who seek these services to a fine group of personal injury lawyers,” Thompson answered. “If I might, I will be happy to place a call to them, make the introduction, and refer you to them.”
“Would you at least like to hear what happened.”
“I wouldn’t want to waste your time and your emotional energy and have you relive those tragic events.”
“I need to talk about this with someone.”
“My secretary will call the malpractice lawyers, and they will be happy to listen to you,” Thompson said as he buzzed his secretary, stood up and offered his hand to Maura.
“Don’t bother,” Maura said as she picked up her purse and strode out of the office.
“Tragic, tragic,” he said in a dismissive tone. “Good luck, and say hello to my friend, Jim.”
Maura stood on the bricked sidewalk outside the Wells Fargo Building for ten minutes and stared at the War Memorial. She barely noticed the pedestrian traffic streaming by her. She had thought long and hard before she decided to pursue her claim. She consulted with her family and her priest about the wisdom of suing Tim’s doctor. She remembered the campaign ads from the conservative politicians telling her that it was people just like she who were forcing doctors to leave their practice, because of baseless malpractice claims. Her priest and family convinced her otherwise. Now, H. Robert Thompson III made her feel like she was just another player in the lawsuit lottery.
Seeing the bankers and lawyers coming out of the Wells Fargo Building walking their way past her for a steakhouse lunch, she regained her composure. Her beloved husband, the father of her only daughter, her confidant, her lover and friend was dead from a simple gall bladder surgery. She wanted answers. She should have asked for an autopsy, but the doctors told her it would serve no purpose. And she was too distraught to challenge them. She wanted to know whether there was something more they should have done. And if there was malpractice, shouldn’t they be held accountable? Maura left the law firm of Jones and Thompson, P.C. discouraged and depressed, but now she was angry. She resolved to pursue her case. Tim’s case. Rachel’s case.
Maura’s anger motivated her to seek a recommendation for a firm that specialized in medical malpractice. She called the lawyer who had done their wills five years ago, something she felt she should have done in the first place. He recommended the firm of Greenwald and Boyer.
The Greenwald and Boyer office was as modern and extravagant as the Thompson office was traditional and elegant. It reminded her of Tim’s ad agency. Maybe that was a good thing, she thought. Chrome, Hockney prints, and glass were everywhere. She felt much more at home in this office.
Bob Boyer personally greeted her and led her to conference room.
“Tell me what you think happened,” Boyer said.
“That’s the problem. I don’t know. The last time I saw Tim we were in the preoperative room waiting for his surgery. He was so healthy. I remember the anesthesiologist coming in to put the medication in Tim’s IV. He wondered if Tim was a marathon runner, because his heart rate and blood pressure were amazingly low. He said that he wished all his patients were in this good of shape.”
“Was there an autopsy, Mrs. Keane?”
“Is that a problem?”
“It is a problem. Without an autopsy, it’s very difficult to tell what happened. There’s almost no way to tell whether your husband had a heart attack or whether there may have been an un-preventable blood clot or stroke that killed him. There’s simply no way to tell if he died because of a surgical error. I guarantee you that if we look at the operative report it will read like any other successful gall bladder surgery.”
“Is there any way to know how he died?” Maura inquired.
“About the only way to know for sure would be to exhume the body.”
“I just can’t do that.”
“Mrs. Keane, I must tell you that unless we have a lock-solid case, we can’t file suit. We put too much money in these cases. By the time we pay experts, have exhibits made and pay for deposition transcripts, it will cost between $50,000.00 and $100,000.00.”
“I can’t believe it. It seems that every time I turn on the news, someone is winning some outrageous lawsuit.”
“That is an outrageous myth perpetuated by the insurance industry. They want people to believe there are too many lawsuits. Did you know that there were only fifty medical malpractice cases filed in this county last year? The second outrageous myth is that doctors leaving the state. That’s just not true. The number of doctors in this state has been increasing by five percent each year. The problem is that these myths make it difficult for us to get a fair trial. Myths or not - juries believe them. Even good cases get bad verdicts.”
“It doesn’t seem fair,” Maura said, although she nodded her head in understanding. She was still angry, but she was also sad. She wondered how many people who had legitimate cases had been turned away by good malpractice lawyers.
#
“So Sammy finally wore you down,” Maura said as she looked at the graduation date on Sean’s law school diploma.
“Well, not really Mrs. Keane,” Sean said. He noticed Maura glancing around the room. “Sorry Mrs. Keane, as you can see, this doesn’t have all the trappings of an established law office.”
“Neither did Lincoln’s, Mr. McDonnell.”
“Thank you for the vote of confidence, but did Sammy tell you my level of experience with medical malpractice cases?”
“Sammy told me you are the best lawyer and racquetball player he knows. And I can see you’ve been out of law school for three years which I hope is just long enough to find some answers on why my husband died.”
Sean wasn’t sure he could get the answers. In torts, the class that teaches law students about medical malpractice, Sean got a “D” which kept him from graduating summa cum laude. When Sean went to an office conference to discuss his final, his professor told him he lacked an understanding of the basic elements of tort law and questioned Sean’s ability to pass the bar examination.
Sean could have listened to his professor, but decided to ignore him. Sean also remembered his college business law instructor advised him not to go to law school. Remembering how he ignored both professors, graduated from law school magna cum laude, and had one of the highest scores on the bar examination, his confidence in his ability to practice law grew. However, it required a whole new level of confidence to take on the Keane case. Trust yourself, he thought.
“Mrs. Keane, we will definitely look for answers,” Sean promised. Putting the shoe on the other foot, he asked Maura, “Do you think you’re ready to pursue a malpractice case, Mrs. Keane? They are extremely risky and require a huge financial commitment.”
“Mr. McDonnell, it hasn’t been easy getting to this point. I can barely remember the last nine months. I’m seeing a psychologist to help me deal with Tim’s death. I have a little more energy, now, but some days it seems like I don’t even have the energy to pack Rachel’s lunch and get her off to school. I’ve lost touch with my friends. I see Tim’s sister, Colleen, every other week, but sometimes I can’t even remember our conversations one hour after we’ve spoken. My family doctor prescribed an anti-depressant. This levels my emotions, but leaves me flat. I spent all morning just getting ready to see you. I’m sorry to ramble on, but no lawyer has asked me how I’ve felt. The best I can answer your question is ‘I think so.’”
Sean felt Maura was uncomfortable, but recognized that he was also uncomfortable, so he changed the subject.
“So Sammy tells me you saw the TV lawyer...”
“Not surprising. No, I didn’t. Sammy tends to exaggerate.”
Sean knew this. He would often tell Sammy stories which Sammy would puff up and retell, sometimes placing himself in the story. Sean knew that if Sammy said “To make a long story short...”, he was in for an hour long tale, and that if Sammy said “It won’t cost you nothing”, it would put Sean out of a week’s pay. You couldn’t help but like Sammy, though. He epitomized the phrase, “He’ll do anything for you.”
“You mean you didn’t see Crash Kilbane?”
“No, but I did see another law firm. I mean, two.”
“Sammy did say that. Who did you see?”
“Tim’s friend referred me to the Thompson firm, and the lawyer that did our wills referred me to Greenwald and Boyer. Mr. Boyer said he didn’t want to take the case.”
Sean’s spirits sunk. If Greenwald and Boyer, the best malpractice firm in town, didn’t want to take the case, how could he win it. He was a third year lawyer going it solo. Sean’s mind raced. He felt he was turning red as his blood pressure was suddenly elevated to critical levels.
“Are you okay?” Maura asked.
“Yes, I’m sorry. Now can you tell me what you remembered happened?” Sean pushed forward trying to re-elevate his confidence level.
As she told her story, Sean had a difficult time absorbing what she was saying. What they didn’t teach Sean or any other student in law school was how to listen. Students in contract, torts, and evidence classes are so used to being drilled by professors that they are constantly thinking of answers in their head to avoid the humiliation of the wrong response. As a result, they never listened to what the professor had to say. Lawyers continued to display this habit in client meetings and even through jury selection and witness examinations. Young and inexperienced trial lawyers are so used to thinking of their next question or the legal theory involved, their minds can’t focus on listening.
Sean attended a trial lawyer’s seminar that discussed the importance of listening, but still wasn’t able to focus on Maura’s story. As Maura went on, all he thought about was the degree of difficulty and extent of financial commitment to the case.
It was not until Maura finished talking about her first meeting with Dr. Sheward that Sean focused on her story and not on his shortcomings. When she told him about the day of the operation, he seemed to remember torts class when the professor discussed informed consent.
“Did Dr. Sheward discuss the risks of the gall bladder surgery with you?”
“What risks?” Maura asked. “He didn’t mention any risks. He said that this was an incredibly safe procedure. He says he’s done hundreds of gall bladder operations without a single injury.”
“The only reason I ask is that most doctors have you sign consent forms,” Sean said. “Do you know what I mean by a consent form?”
“Of course, I know what a consent form is. Do you think I’ve never been in a hospital before?” Maura said. “I’m sorry. I didn’t mean to get upset.”
Sean also couldn’t believe he was acting the way he was. His lack of confidence in this situation was showing. Sean made the first move toward a new relationship. He began by making admissions.
“I’m sorry Mrs. Keane. I have never taken a medical malpractice case before. I’ve never even been involved with one. I’ve only had four trials and they were all drunk driving cases and the jury found my client guilty in two of them. I’m just not sure I’m the right lawyer for your case.”
“Mr. McDonnell, there’s a Billy Joel song about honesty. He says that ‘Honesty is hardly ever heard and it’s most of what I need from you.’”
“Tell me about your case,” Sean said. “And, I’m sorry, from the very beginning.”
Maura repeated the history of her meeting with the family physician, with Dr. Sheward, and the pre-op at the hospital. At this point, Sean interrupted.
“I don’t want to get to a sore subject, but let’s talk about the consent?”
“We didn’t sign one at the surgeon’s office which I thought was odd, so I thought we might sign one when we got to the office at the hospital. We didn’t see the consent form until we were in the pre-op area.”
“Did Tim and you read it?”
“We really didn’t have a chance. Tim was laying in the bed with his IV in. I was sitting on a stool beside him. He was hooked up to the monitors and already sedated. The nurse came into the room and asked Tim to sign it. He was already going under, so I propped his arm up and he put his signature on the third page. He couldn’t read it at that point.”
“Did you read it?”
“No. I didn’t have time. The nurse gave us thirty seconds. I’m a fast reader, but I can’t read three pages of small print in that amount of time.”
“Did your husband say anything to you?”
Maura looked away from Sean, put he head down, and softly said, “Don’t worry, be happy. It’s only a gall bladder operation.”
Sean paused and gave her a box of Kleenex. After a pause, Sean asked quietly, “Can tell me what happened after that.”
“I really don’t remember much. I know I was in the waiting area. I was so upset. I believe I even fainted. I just remember the surgeon saying, ‘We lost him,’ and something about an ‘aberrant artery.’ I really have no idea what he meant.”
“Did the surgeon ever talk to you after that? Sometimes they will have meetings in their office to discuss what happened.”
“No, he never called. But even if I had gone to a meeting, I probably wouldn’t have remembered much. I was never such an emotional mess in my life.”
“That’s completely understandable. Did they give you a death certificate?”
“Yes. I have it in my purse. I thought you might want to see it.”
Sean never thought to ask her about this in advance, but was glad she brought it. He unfolded the cold explanation of the death of Timothy Keane, born May 8, 1970; deceased February 10, 2005.
“It says here that your husband died of cardiopulmonary arrest as a consequence of volume depletion. It doesn’t say anything about an aberrant artery. Did anyone explain to you what the aberrant artery meant?” Sean asked. He had no idea what it meant, and hoped someone had enlightened Maura Keane about the significance aberrant artery in relation to the cause of death.
“No. Nobody offered and I really haven’t asked. I know that sounds strange, but part of me really wants to know, and the other part of me wants to put it completely out of my mind.”
“Can I ask you, Mrs. Keane, to give me some time to think about your case and get back with you,” Sean said.
He had no idea what this case was about and didn’t want to offer any information that would show his ignorance. Up to this point, he was happy she hadn’t asked him whether she had a case.
“Do you think I have a case?”
“Uh . . . well . . . that . . . will be for the experts to determine after we get the records,” Sean said.
“But bad answer,” he thought. “Now I’ve committed to getting the records.”
Maura stood up to leave.
“Thank you so much for listening. You are the first person who has taken the time to do that. Let me know what you find out about the records.”
“That’s no problem. I will be in touch.”
With five quick, unthinking words, Sean McDonnell committed to getting Tim Keane’s medical records and looking at his first malpractice case with no fee contract.
* * * * *
Sean’s after-work routine changed drastically after Helen was born. He switched his head-clearing four mile run from 6:00 at night to 6:30 in the morning, so he could give Amy a break and spend time with the second love of his life, Helen. After meeting with Maura Keane, all Sean could think about was going for a run to clear his head followed by a beer, or two or three. He squelched the urge to run and drink, and went home. He squeezed Helen, gave Amy a long kiss, then fell onto the couch.
“Tell me about the case,” Amy said as she uncorked their Friday evening bottle of Rosemont Merlot. “And tell me if I should start buying Two-Buck Chuck.”
“Its hard to tell what the case is about other than this guy went into the hospital for a gall bladder operation and died on the table,” Sean explained as he took a glass of wine from Amy.
“Any idea what caused his death?”
“That’s the problem. There wasn’t an autopsy. Which is sort of odd, because I thought everyone who died in the O.R. got an autopsy. If nothing else, but for the surgeon to cover his ass.”
“Why didn’t they get one?”
“I have no idea. Mrs. Keane said the docs didn’t recommend one and that she was too wigged out to second guess them.”
“That’s really bizarre. I don’t want to be a conspiracy theorist, but it sounds like the doctors were trying to cover up something.”
“I don’t know, though it could be. Who knows, though. Maybe the hospital wanted to save the expense, or maybe they wanted to let the poor guy rest in peace.”
“Did she have a death certificate with her?”
“Yeah. She did. But it just said her husband died of a heart attack; cardiopulmonary arrest.”
“I don’t mean to counter your medical knowledge, but that’s everyone’s eventual cause of death, unless they burn up. It’s one of the few things I remember from human biology and anatomy class in undergrad.”
“I didn’t know you took that. I thought you were a retailing major.”
“Well, I was in pre-med for a year. Freshman year ended up being better suited for developing my social skills. Academics were a distant second . . . or third.”
“You know more than me. As a poli-sci guy, I can tell you about Weber, Neitzsche, or Machiavelli, but whether a person died of cardiopulmonary arrest or bored himself silly, I couldn’t tell you.”
“What else did the death certificate say?”
“It mentioned something about volume depletion.”
“That means he lost a great deal of bodily fluids, the main one being blood. It could easily mean that he bled to death.”
“No shit.”
“Did your client say anything to you about blood vessels?”
“The doctor told her something about an aberrant artery, but she never asked him what that meant.”
“Sean, an aberrant artery means an artery that’s out of place. I think Tim Keane’s so called ‘excellent’ surgeon hit a blood vessel.”
Amy used her retailing degree to become one of the top-rated buyer’s of women’s clothing at Trendz, the tony fashion chain headquartered in Genoa County. Her income paid rent, put food on the table, and paid for Sean’s law school. Sean’s reliance on Amy in law school went beyond her income. She drilled, discussed, and debated Sean on Contracts, Criminal Law, and Evidence. By the end of law school, the only thing separating Amy from the practice of law was a degree and a license. She took an extended leave to stay at home with Helen and stayed sharp by reading nonfiction and Sean’s law journals. When Amy made a point of law or fact, Sean listened.
“I knew there was a reason I married you.” Sean said. “Even if Sheward did hit the artery, I still don’t know if I should take the case. I mean . . . she took the case to Boyer, and he wouldn’t take it. There’s a lot of things that could have happened.”
“What did you tell her?”
“I told her I’d get the records. But, I didn’t tell her I would take the case.”
“Is she nice?”
“Very.”
“Then I think you should order the records.”
“Really?”
“Really. I know you’ve never taken a malpractice case before, but the one thing you do well is to improvise. You pick up things very quickly. Except cooking. You suck at that. Anything legal, you catch on fast. You can learn the medical.”
“Do you know how expensive this could be?”
“How much can the records cost? A hundred? One-fifty? Go ahead and do it.”
“I still don’t know. Things are going pretty well the way they are.”
“It’s time to try something different. You are very good at what you do. You’re clients love you, but they don’t pay you. I don’t mind taking a risk.”
“I do.”
“Give me one reason why.”
“The money.”
“That’s not good enough. I’ll go back to work, if I need to.”
“The time.”
“That’s not good enough, either. Turn down a few of the non-paying divorce clients to concentrate on this. The real reason is your lack of confidence. How many times do I have to tell you how good you are. How many times does another attorney have to tell you what a good job you did representing your client? Do this for you. I am with you.”
Sean looked at Helen who was turning the pages of a cloth book and pretending to read at loud. He looked at Cardozo and scratched him under his collar. He folded his arms across his waist and looked at the floor.
“Are you expecting some type of revelation?” Amy asked as she smiled at Sean and softly brushed his hair with her fingers.
“Not anymore,” Sean said as he leaned over and kissed Amy keeping an eye open on Helen.
They tucked Helen in, said her prayers, put a Grover Washington CD in the stereo, and clinked their wine glasses. Before they finished their bottle of Merlot, they decided that the dynamic duo of Sean and Amy were ready to courageously take on the medical profession.
* * * * *
The next few weeks brought Sean back to his comfort zone in the day to day practice of law. Last week, he helped Shirley Fogel divorce her alcoholic, ne’er do well husband. Yesterday, he persuaded Judge Fulford to give his drunk driving client a much needed alcohol treatment program instead of ten days in jail. This morning Sean helped a couple get rid of five credit card debts and the monthly twenty-two percent interest rate which was forcing them out of their house. Sean had settled into the satisfaction of knowing he made a difference in people’s lives.
Sean’s parents instilled in him the importance of every person. Rich, poor, black, white, employed, unemployed. His mother would always say, “You never know what someone’s story is. You are fortunate to be brought up in a loving family.” His father was a sales rep for a plumbing fixtures company. He was Sean’s little league coach, confirmation sponsor and would probably have been the best man in his wedding. Sean’s mother taught third grade in an inner city school and Head Start. Every day, she told Sean about students who had potential, but were lacking in parental support. The McDonnell’s were old-style, Midwest Republicans; fiscally conservative and socially liberal. That’s probably why Sean was a Democrat.
Amy was right when she pointed out his lack confidence in taking on the Keane case. It was easy to for him take on most tasks that were familiar. With the unknown, it was different. He couldn’t blame his childhood. And he had attacked the unknown before. His parents both died in a tragic car crash when he was a junior in college. His younger brother and his only sibling, Kurt, and he were thrown into the world with $100,000.00 in life insurance money between them. Sean used his share for an education. Kurt used his for drugs. Sean persevered, Kurt self-destructed. Sean accepted a challenge. Kurt accepted a handout. Sean never went to counseling. Kurt was always in therapy. Having dealt with his parent’s death the way he did, Sean couldn’t figure out why he was fearful about taking on certain challenges.
He wondered if his fear was about the financial aspect of the case. The $50,000.00 Sean’s parents left him lasted through college and his first year of law school. The last two years were financed by Amy and loans. You would never know that Amy and he lacked money. Sean felt it was enlivening not to be burdened by its yoke. Their mansion was a two bedroom flat. A night on the town was window shopping, followed by a bottle of wine and a candle on a blanket in the park. Their Mercedes was a ten-year old maintenance-free Honda. Life was good.
#
Late in the afternoon, as Sean sifted through his mail delivery of hearing notices, twenty-five dollar checks from clients, and correspondence from his opponents, he saw a manila envelope from Eastcliff Medical Center. He stared at the envelope awhile, then set it aside. He put the envelope on the corner of his desk and buried it under the daily mail of legal seminar fliers . He succumbed to the curse of the young lawyer. Ignore something important, and it will go away. One our later, the envelope was still there. He stuck his father’s gold-plated letter opener into the seal and slit it open.
Sean looked at the first page. It was the bill for the records, of course; one hundred and fifty dollars. More than the total of all the client checks he received today. He unstapled the chart and began to read the medical records of the last day of Tim Keane’s life. He had never read someone’s medical records before. He looked around the office to see if someone was spying on him. He felt as if he had unlocked someone’s diary and was clandestinely reading about their life. He wondered if nurses, injury lawyers, and insurance adjustors who reviewed these medical charts daily ever thought about the person whose life these records represented. Seeing these cold records in black and white, Sean could imagine that these professionals saw medical writings as merely a summary of the treatment of a claimant as opposed to showing a real human being such as Tim Keane, a devoted husband and father. He wondered whether lawyers who take malpractice cases understood the human element of these records: the Keane’s anticipation of surgery and Maura’s waiting to hear the surgical result. Would they recognize the suffering that Chart No. 05-02-31749 represented?
He studied the chart, wrote down the terms he didn’t know and put it down. He didn’t know how the lawyers at Greenwald and Boyer would review the records, but he felt the only way to go over the chart properly would be to read it with Maura.
#
As Maura sat in Sean’s office across from him, he wondered if going through the chart with her was a good idea. He decided to start with something easy.
“Do you remember the registration process?” he asked looking at the first page of the record.
“Sort of. We were in this young man’s cubicle. I remember his cologne was awful, and I joked with Tim as we were going up to the pre-surgery area that antiseptic smells were better than what he was wearing.”
Sean smiled and looked down at the registration form. It showed Tim’s middle name was Colin, that he lived on 1522 Edgewood Drive in Genoa County and was born on May 1, 1970. Tim was older than he was but much too young to die.
“I read that Mr. Keane worked at Wunder Communications and was a creative accounts manger.”
“Tim was in advertising. He was in charge of Trendz account. He coordinated the copywriters and the artists and did the media buys. He was also in charge of keeping the client’s happy. He was very good at what he did. It was great, because once a year we got to travel to their annual sales meeting. We always took Rachel. She got to se Disney World, the San Diego Zoo, and the Grand Canyon. It was a great job.”
Sean wanted to tell her that Amy worked at Trendz, but also wanted to stay focused.
“I see you’re Catholic. What parish do you belong to?”
“St. Patrick’s. It’s such a wonderful parish. Father Callahan gave a blessing to Tim the day of his surgery. That’s where we had the funeral mass. I couldn’t believe the number of people that were there. All of Tim’s coworkers and all of the soccer kids that he coached; it was amazing. I’m sorry to ramble.”
“No, that’s okay. It sounds like your husband was an amazing man.” Sean thought of his father and the loss that he felt every day. He wondered how Rachel was taking this. It’s never easy losing a parent, but it is even more difficult when you’re young.
Sean was silent a moment as he looked at his father’s letter opener. Then, he reread the next two pages, the history and physical forms. These appeared to be completed by Tim’s family doctor one week before his surgery. Sean was amazed how healthy he was. His doctor recorded that he had a blood pressure of 110/70 and a heart rate of 55. Sean knew that was good, because he always gave himself the sit-down blood pressure check at the pharmacy when he was picking up Amy’s birth control prescription.
“I’m looking at the physical and it seems like Mr. Keane was incredibly healthy.”
“He used the elliptical trainer and a weight machine first thing every morning. You should have seen him at soccer practice. He always did sprints with the girls and played against them in practice. The girls always wanted to see if they could beat Mr. Keane.”
The physical reported he had no contraindications to gall bladder surgery and was not on any medications. Sean smiled as he read that Tim smoked a cigar about once every six months, had a beer or two on the weekends and that his only injury was a clavicle fracture sustained in high school lacrosse.
Sean looked over pages four through six of the chart which were the consent forms. Unless one was a valedictorian from the Hooked on Phonics School of Speed Reading, absorbing these three pages in the allotted thirty seconds was next to impossible.
The first consent form was the anesthesiologist’s consent. This document was a hospital/risk management driven form drafted by the facility’s paid legal staff. The anesthesiologist’s name was Chen. Dr. Chen’s staff typed in a blank spot that the condition to be treated was gall stones and the procedure to be performed was a “laparoscopic cholecystectomy.” Someone later penned with a carat insertion “and a possible laparotomy”. The same procedures were written in the surgical consent forms.
Before meeting with Maura, Sean went to the medical dictionary he bought yesterday at Borders Book Store for the very purpose of looking up terms which were foreign to him. Sean surmised that laparoscopic was a surgery performed with a scope, therefore he looked up cholecystectomy. Cholecystectomy is the medical term for gall bladder removal. Sean then thumbed from the C’s to the L’s to look up laparotomy. Laparotomy was defined as a surgery involving the abdomen where the abdomen was opened up. Sean immediately questioned why a surgeon would need to open up the abdomen when everything should be done by a scope.
Sean felt like he did the first day he opened up his first law textbook. In his first semester, every other word was foreign to him. Words like ‘stare decisis’ and ‘ipse dixit’. Reading a single paragraph took an hour; half of the time spent trying to grasp a concept and the other half plodding through the legal dictionary. Reading these medical records made Sean’s head began to heat up again, his rise in blood pressure telling him he took on too big of a task.
“Do you know what a laparotomy is?”
“That’s the surgery Tim had.”
“Actually, Mr. Keane had a laparoscopy. In a laparotomy, the surgeon opens up the abdomen with an incision. He makes a long cut in the abdomen.”
“No. I mean I’ve heard about surgeries where the doctors open up the abdomen. Like a hysterectomy. But I’ve never heard the term, laparotomy.”
“The consent form says that Mr. Keane and you agreed to a laparotomy and the operative report says that is what was done.”
“There is no way. We did not agree to that. Dr. Sheward said everything would be done by a scope. Nobody ever told us that Tim would have an incision. What else did it say,” Maura said shaking her head in disbelief.”
“The consent also says that one of the risks is ‘possible iatrogenic arterial rupture.’”
The medical dictionary defined “iatrogenic” as “due to the action of a physician or a therapy the doctor prescribed.” An example given in the dictionary said “If in the course of a procedure, an artery is compromised and bleeds, that is an iatrogenic event.” When Sean first read this, the dictionary fell out of his hands.
“I have no idea what that means.”
When Sean explained the meaning of iatrogenic to her, Maura turned red, shook her head, and said, “No, no, no.”
Sean nodded and turned over the pages, until he got to a typewritten summary titled, “Operative Report”. The three page report listed James Sheward as the surgeon, listed the patient’s name as Tim Keane and the surgery date as February 8, 2005.
“Mrs. Keane, I don’t know if this is such a good idea. I’m giving you an awful lot of information. Maybe we should take a break and go over this in another meeting,” Sean said his forehead started to sweat.
“I think I want to hear this. The reason I started to look for a lawyer was to find out what happened. Let’s go on.”
The first major heading of the operative report was the preoperative diagnosis: cholestasis. Sean found out cholestasis was gall bladder disease. The second heading stated: “Attempted Procedure: Laparoscopic Cholecystectomy.”
When Sean first read this, he said to himself out loud, “Attempted?! That was supposed to be the procedure. Not the attempted procedure.”
The next heading in the report was “Post-operative diagnosis: Cholestasis. Ruptured aorta with attempted repair.” Sean knew the aorta. It was the largest artery in the human body. His reaction to reading that was, “Holy shit!”
Sean took a breath and spoke to Maura. “Did Dr. Sheward say anything to you about repairing Mr. Keane’s aorta?’
Maura looked at him and asked quietly, “What are you telling me?”
“Sometime during the operation, Mr. Keane’s aorta was damaged. He tried to repair it, but he couldn’t. I think that either Dr. Sheward or one of the people in the operating room damaged your husband’s aorta.”
Before he could express any feelings of empathy, Maura’s eyes closed and her body slumped limply into the chair. Tim ran to his bathroom, soaked some paper towels, and put them on Maura’s head.
Upon feeling the cool, wet paper on her forehead, Maura opened her eyes and said, “I’m sorry. I’m sorry.”
I am, too,” Sean said relieved that he did not tell her the operative report showed Tim lost over one half the blood in his body.
* * * * *
“Amy, you’re not going to believe this.” Sean said, accidentally slamming the door as he entered the apartment.
“Sean, take Helen. She is absolutely driving me crazy, today. And try not to slam the door,” Amy said with Helen in her outstretched arms.
“Sorry, honey. You’ve got to listen to this.”
“Sean, I would love to, but right now the best thing you can do for me is to take Helen out. To the park, for a drive, to a strip club. I don’t care. I really need some space.”
As excited as Sean was, he knew there was only one thing to do. Delay gratification, put the excitement on hold, and take Helen, who was arching her back and screaming in the middle of a full-fledged tantrum, out of the house for some father-daughter quality time.
When Sean and Amy recited their vows, they agreed to put their lives and the lives of their children before their jobs. And when Helen was born, Sean recommitted that he would be a father and husband first, and a lawyer second. This contract was now being put to the test.
Sean’s parents had attended his entire little league games, track meets, and band concerts. They never criticized when he missed a note, a gate or a fly ball. There was always time at night for a game of monopoly or a family discussion. In contrast, Amy’s parents were involved socially and politically. When Amy needed a ride to her soccer matches, a friend’s parents took her. When there was a school function, her Grandmother went. When it was game time, young Amy settled into a game of solitaire. Sean vowed to be like his parents; Amy vowed never to be like her parents.
Ordinarily, Sean loved being at Castle Park with Helen. He enjoyed watching her climb in the wooden maze and come down the mini-sliding board and land in the sand. Today, his focus was on the Keane case and not on the swing that he was pushing. It was not surprising that when the swing came back, it struck Sean in the chest knocking the wind out of him. As painful as it was to Sean, the folly got Helen laughing.
Sean began thinking the thought that has probably plagued many a professional person, politician, or any other person of assumed importance. The feeling that what they are doing far outweighs the day to day mundane tasks involved in raising a child. When Helen pulled on his pant leg and asked Sean, “Watch me slide, Daddy,” he pushed the thought aside and told himself that there was nothing more important in life than parenting. And if he couldn’t remind himself of that, Amy would when he got home.
When she came down from the slide, Sean picked Helen up, threw her in the air, and then put her in the child seat of the family beater. He drove back to the apartment thinking about his parents’ beliefs instilled in him to quell any hints of narcissism in his psyche: “Be nice to everyone. You are no better than anyone else,” his father instructed. “Sean, you’re getting too big for your britches,” warned his mother. Some counselors would seek to use those aphorisms as a reason for the destruction of a child’s fragile ego and self-esteem. Sean looked at his parent’s advice as a valuable lesson in humility. Perhaps that is why Sean decided to represent people, not corporations that felt they were “better than others,” and was “too big for their britches.”
When Sean opened the door, smiling with babe in arm, he was immediately greeted by Amy.
As she grabbed Helen and hugged Sean, she said, “I’m sorry, Sean. You really wanted to tell me something.”
“It’s nothing,” Sean smirked.
“Come on, tell mama,” Amy said with seductive sarcasm.
“Not in front of the child,” Sean returned.
“Okay. You wanted to tell me something. I know it’s driving you crazy to keep whatever it is you want to tell me to yourself.”
“You are not going to believe this. This is unbelievable.
“Tim Keane bled to death. He bled to death.”
“He what? How do you know?” Amy asked, looking at Sean while she put Helen in her high chair.
“I got the records yesterday. You were shopping last night, so I didn’t get a chance to tell you, and I fell asleep with Helen before you got home, so...”
“Don’t worry about making excuses. Tell me.”
“I don’t understand the entirety of the chart. I’d have to spend hours looking up all the terms and understanding them, but somewhere, sometime in the operation, the surgeon or somebody hit the aorta. The fucking a-orta. And he lost almost two-thirds of the blood in Tim Keane’s body. It’s in the report.”
“That’s unbelievable.”
“I told you it was.”
“Have you told Maura?”
“I had her in the office today.”
“What was her reaction?”
“I don’t know if I was too blunt, or what, but she fainted.”
“Oh, Sean. What did you say?”
“I told her what I told you.”
“As much as people want to know the truth, it really hurts them to know. I think it’s a good thing you told her, but next time you drop a bomb like that, why don’t you have me around.”
As Amy put a bowl of Spaghetti’Os in Helen’s bowl, Sean’s cell phone rang.
“Yes,” Sean answered.
“Who is it?” Amy whispered loudly pointing at the phone.
“Maura,” Sean whispered back as he put his hand over the mouthpiece. “Yes. Yes. I understand. I know. Let’s sit on this for a few days and discuss it again. Okay, I understand. I’ll talk to you next week.”
“What’s wrong?” Amy asked
“Maura is unsure whether she wants to pursue the case.”
“You’re kidding. Why did she come to you in the first place? Why did she go to those other lawyers?”
“She said her sister’s telling her that this case won’t bring Tim back and that the only thing she’ll come out with is heartache and debt. Apparently, Sheward is the sister’s doctor and she thinks he is God.”
“Did the sister recommend Sheward to the Keane’s?”
“The family doc did, but the sister confirmed his reputation.”
“Her sister feels guilty about what happened. I think Maura needs to hear from an expert about what happened. You know my father’s golf partner, Doc Williams. He might be able to help you with that. Why don’t you call him?”
“Isn’t he retired?”
“Yeah. But he keeps up with the medical practice pretty well. He still goes to the hospital to see what’s happening, and still goes to Vail and Pinehurst every year for medical meetings.”
“For golf, skiing or medicine?”
“Probably for all three. Besides, I bet he’ll do it for free.”
“Maybe I should drop this.”
“Someone did something wrong. You know that and your client knows that. Both of you are having second thoughts about confronting the medical profession. Talk to Doc Williams. If he says there’s no case, then drop it. If he says there’s a case, then your client and you will have a decision to make. At least it will be an informed decision.”
* * * * *
Sean sat in Dr. Bob Williams’ study, a room the size of the McConnell apartment. He thought that rooms such as these only existed in the movies. Dark walnut paneling, shelves holding medical textbooks, and bound journals, like the New England Journal of Medicine and Archives of Internal Medicine. A huge, walnut desk with a red blotter, gold pen sets and a name plate with Robert Williams, M.D. etched in gold. Two tables held human body models and, of course, golf trophies. An aroma of cherry pipe tobacco permeated the room. As Sean sunk into the soft, black leather chair, across from Dr. Williams’ desk, he felt a little bit more than mildly intimidated.
Dr. Bob Williams walked in with the medical records in hand. His appearance did not fit in with the surroundings. Sean was expecting a stately, genteel, and commanding physician who might offer and pour him a nicely aged Scotch whiskey. Instead, a gentle, balding, soft-spoken man offered Sean a diet cola.
“No thanks, but I appreciate you giving me the time,” Sean responded to the offer.
“That is no problem. Your wife’s father and I go way back. He is one of the best golf partners I ever had. Lets me shave a stroke or two, doesn’t complain if I use the foot wedge or hand mashie, but always puts down his full score. At least that’s what he tells me.”
Sean chuckled, and then Dr. Bob continued, “This is a really interesting chart. Before I start giving my thoughts to you, tell me what you know about laparoscopic chole - excuse me - gall bladder surgeries.”
“I’ve done a little research on the internet, but I can’t say that I’m very well versed on the procedure, Dr. Williams.”
“Please call me Bob or Doc, that’s what everyone calls me. Let me give you a little primer on this type of surgery. We started doing laparoscopic procedures in the mid to late eighties. It was a real breakthrough for physicians and patients, because it allowed us to do minimally invasive surgery with very little scarring. Before that, we had to open up the belly with a knife. We had to sew them up, leaving a scar and a long recovery period.”
“Your patients must have loved it.”
“They did but that was not the only benefit. The risks of a laparoscopic procedure are not as great. There’s less of a chance bleeding and infection than with open procedures. However, laparoscopy does have some risks.”
“What risks?” Sean prematurely interrupted Doc Williams, immediately chastising himself to listen and not act like a lawyer.
“I’ll tell you about that as we go along. I can tell you that I would never fault a physician for doing a laparoscopic procedure. Over ninety percent of operations to remove a diseased gallbladder are done laparoscopically. We perform laparoscopy even in the most difficult of cases. In the hands of a skilled surgeon, the risks are very low. Early on, there were injuries associated with the learning curve. Physicians sometimes attempted these procedures without getting enough training. Pity the patients who were the victims of these doctors’ first few attempts. Now, however, these procedures are taught in residency programs and the injury rate is very, very low.”
Sean nodded an expression of understanding which encouraged Doc Williams to proceed with his explanation.
“Now that I’ve given you the historical background, let me tell you how we perform this operation.” Doc Williams picked up the human torso model on his desk. “The first step is place the patient under a general anesthetic. Just because we are using a scope doesn’t mean we want the patient awake. After the patient is sedated, we insufflate the abdomen.”
“Insufflate?”
“More or less inflate the belly. Can you imagine if we had to do an operation in the inside of a deflated balloon? Inflating the abdomen which carbon dioxide gives us much more space to work in and it gives us more visibility. Does that make sense?”
“Um hum. How do you inflate the abdomen?”
“We insufflate, inflate the belly, if you will by using a device called a Veress needle. We make a small incision below the navel and insert this needle.” he explained pointing to the midsection of the model. “We can’t see the patients’ insides when we insert the needle. Therefore, we have to know the anatomy and we have to use flawless techniques. This is where we can most easily damage the arteries, because we’re going into the body, blindly.”
“How do you keep from poking a hole in the aorta with the needle?”
“That is where the physician’s skill comes in. We took anatomy in college and in medical school. We reviewed the anatomy every day in our residency program. There isn’t a surgeon practicing who doesn’t know the exact location of aorta.”
“What happens next?”
“After we insert the needle and it’s in place, we pump carbon dioxide gas into the belly. After the belly is inflated, we put a camera into the belly, so we can see to operate. Once the camera is in, we can see the inside of the abdomen on a TV screen. And we usually use a videotape to record the entire procedure.”
“Seriously? The operations are videoed?” Sean asked as he scooted to the edge of his chair.
“Oh, absolutely. Now, to get the camera in, we need to use an instrument called a trocar. The trocar looks like a sharp-tipped screwdriver with a thick handle, only it is hollow. Once we put the trocar through the skin and into the inflated abdomen, we can push the camera into the abdomen. This is where there’s another potential for an artery injury, because the trocar is the second thing we put in the abdomen blindly. But once again, a skilled surgeon who knows the anatomy should not damage anything, even though he is placing a trocar in blindly.” Doc Williams demonstrated by closing his eyes and passing his left index finger past his right in a perpendicular fashion.
“Once we have the camera in there, we make three other entry points into the abdomen.” Doc Williams continued while pointing to three spots on the torso model around the navel. “These are so we can insert the instruments we use to cut the gallbladder, remove it, and sew up the remaining parts.”
“I think I understand what should happen,” Sean said as he felt his brain filling with foreign information, “But what happened to Tim Keane?”
“I am going on what is in Dr. Sheward’s operative dictation. The typewritten report. We can’t be sure, but this is what I believe happened.”
#
As Doc Williams described the surgery, Sean envisioned the scene in the operating room.
Nurse Bradley wheels the anaesthetized Tim Keane into the O.R. on the hospital gurney. Tim is on his back with his head slightly propped up, getting oxygen through the ventilator machine. The heart monitor is next to the anesthesiologist and shows the graphic rendition of Tim’s heartbeat in rhythmic fashion.
The room is brightly lit. Dr. Sheward is in his hospital-issue cotton blues standing to Tim’s left with his burkha-like mask and hat. The anesthesiologist sits on a stool beside Dr. Sheward watching the dark-screened monitors with yellow and white markings showing Tim’s slowed pulse and blood pressure. Two nurses assist with the instruments. Sean imagines one to be older, experienced, and cut-to-the chase and the other nurse as young and perky, fresh from her nursing training. The Katy Couric look-alike assists Dr. Sheward in this very routine gall-bladder operation.
“Scalpel,” barks Dr. Sheward to the nurse as she shaves the kinky black hairs around Tim’s navel and scrubs the area with a yellow-orange Betadine cleanser.
“Scalpel,” Dr. Sheward growls again. Sean imagines Dr. Sheward to be neither friendly nor polite.
Nurse Perky hurriedly hands the scalpel to the impatient physician. Sheward grabs the scalpel and makes a dime-sized cut below the belly button as a little blood oozes out of the fresh wound.
“Veress needle . . . Ve . . . ress needle.” Sheward barks again. Sean can’t figure out why the soothing, classical music he imagines playing through speakers of the operating theatre can’t calm the operating surgeon’s curt manner.
Dr. Sheward places the cylindrical, stainless steel marvel of medical technology in the incision site underneath a flap of skin, and then slowly and painstakingly pushes the needle through a layer of muscle, a layer of fascia, and into Tim’s abdomen, stopping upon hearing a pop which meant the needle was in place.
“Insufflate,” Sheward orders. The sound of pumping air going through the needle fills the air of O.R. almost drowning Tchaikovsky’s opus. The team notices Tim’s normally thin belly protruding as if he quickly chugged three beers and there was nowhere for the liquid to go.
“Trocar!” The nurse gives Dr. Sheward the instrument and he inserts the next device, a tool that looks like a space-age version of a specialized Stanley screwdriver sold in only high-end hardware stores. Once again, he does it as described in his operative report: “with care and precision to avoid all vascular structures.”
“Scope!” His terse manner is known to the O.R. staffs who comply with his every wish.
The lens to this camera on the end of a sterilized cord is gently fished through the trocar’s cylinder until it arrives at its destination, the insufflated space of Tim Keane’s abdomen.
Dr. Sheward glances at the television monitor which suddenly shows a picture of the view from the lens inside Tim’s dimly lit belly. The camera is in place.
“Next! Next!” Sheward barks with Doberman precision. The second and third trocars through which the operating instruments will be inserted are poked and pushed into Tim’s abdomen near his belly button.
As Dr. Sheward inserts of the fourth trocar, the anesthesiologist shouts, “Dr. Sheward, we’re losing his blood pressure.”
“Just keep monitoring it,” orders Dr. Sheward. “I’m going to start inserting the instruments.”
Twenty seconds later, the anesthesiologist repeats his warning, “The blood pressure is still low and it’s dropping.”
“What’s the reading?” Sheward asks as if the anesthesiologist’s warnings were a bother and a hindrance.
“75/40,” says the anesthesiologist.
“It can’t be. The monitor has got to be faulty,” Sheward replies.
“The monitor is working and now his pressure is 70 over 40. You’re going to need to do something,” the anesthesiologist warns.
“Give him fluids and constrictors,” Dr. Sheward orders in an effort to increase Tim’s blood pressure. The nurses rush to comply with the doctor’s orders and hurriedly begin to pump the medication into Tim’s bloodstream via his IV.
“It’s not working,” shouts the anesthesiologist.
“Damn it. What the Hell is going on.” Sheward looks at the video monitor and notices that blood is beginning to fill the abdominal cavity.
“Fuck, fuck, I’ve got to open him up,” Sheward shouts. “He’s bleeding. Nurse, get the instruments. We need to convert to open.”
At that point, the operating room is in chaos. The Veress needle, the trocars, the laparoscope and the other instruments are pulled quickly; much more quickly than they were inserted.
“Scalpel. Now!” shouts the once cool, but still impolite surgeon.
Dr. Sheward quickly uses the scalpel to cut through the skin and the little fat Tim has on his abdomen. He makes the foot-long incision by cutting through Tim’s well-developed abdominal muscles. He finally reaches the protective layer of the abdomen, the peritoneum, and cuts through that. Retractors hold open the abdomen as Dr. Sheward looks through the sea of blood to find the source of Tim’s bleeding.
“Dr. Sheward, the patient’s pulse is dropping. His blood pressure is dropping. He’s going into shock,” shouts the anesthesiologist.
“I’m trying to find the fucking bleed,” answers Dr. Sheward, in an uncharacteristically frazzled tone as the tympanis pound and brass blares in the finale of Tchaikovsky’s symphony. “Oh Jesus. It’s the aorta. This is a huge tear. Call vascular surgery. Now!”
“You have to repair it now. We’re losing him,” screams the anesthesiologist.
“Give me the sutures. Pack this. This tear is too fucking big,” Dr. Sheward cries. “Isn’t a vascular surgeon on the way?”
Just as Dr. Sheward says this, the once rhythmic blip on the anesthesiologist’s monitor stops and the once angulated lines turn into a flat line. “Call a Code Blue!” shouts the anesthesiologist.
“It won’t work. We need vascular. I can’t repair this damn thing.”
“We have to try something,” the anesthesiologist pleads.
“We lost him. Close him up,” Dr. Sheward coldly orders as he walks out of the room removing his latex gloves.
“So how did he hit the aorta?” Sean inquired.
Doc Williams answered, “According to the operative report, the aorta was in an aberrant position. It wasn’t in its usual anatomic location. Apparently he feels the aorta was struck either on the blind insertion of the Veress needle or trocar. And, for lack of better medical technology, he ripped it good.”
“Do you think that’s malpractice? Sean quietly asked.
“Do you mean, ‘Do I think Dr. Sheward fell below the standard of care by hitting the aorta in this procedure??’ Yes. Your client should not have died. He should have had a successful gall bladder surgery.”
“Can you testify to that in court?” Sean asked.
“Yes. I certainly will,” Doc Williams responded.
“Man!” Sean could not think of anything more intelligent to say.
* * * * *
Schizophrenia does not always mean mental illness Sean thought. One can be schizophrenic about a situation. He thought about the decision to take the Keane case. One bold voice told him to listen to Amy and pursue the case with vigor. Another more timid voice was telling him to relax in the familiarity of his practice. In coping with his parent’s death, one voice counseled him to break out in tears and take time out of his life to grieve. Another voice pushed him to take control and move on with his life. Situational schizophrenia was his explanation for Maura’s change of heart regarding her malpractice case.
Sean decided that the discussion about whether to proceed with the case should take place in person and in a comfortable environment. He called his good friend Brian to cover his client’s drunken driving case, and headed drove to the Keane house.
Sean left the potholed, littered street of his law office and took the freeway to Genoa Estates, the suburb where Maura lived. Trillium Court was a cul-de-sac of beige two-story, stucco homes with shrubs too young to be established and thin-trunked trees held to the ground by a stake and wire. Middle school teens playing soccer in the street let Sean pass as one shouted out, ‘Car.’ Sean felt alien as he drove his rusty, faded, decade-old Civic into a neighborhood of mini-vans, Volvo’s and SUV’s parked in front of three car garages. He wondered if he would see himself here in a few years, the lone Democrat in a sea of Republicans.
As he walked up the flagstone walk and past a pink Power Ranger bike with multi-color streamers adorning the handle-grips, Sean noticed the aroma of fresh cut grass and fertilizer, something he had not smelled since leaving home for college. He looked up and saw Maura at the open door standing between the Kelly green claddaugh and a wooden framed “Irish Blessing”.
“I’m sorry I threw you for such a loop the other evening, Sean,” Maura opened in a quiet voice. “As much as wanted to hear what happened to Tim, I don’t think I was ready for it. Talking to my sister that night didn’t help.”
“I shouldn’t have been so abrupt in the way I read the records to you.”
“That’s okay. Have you ever thought torn by an important decision?”
“Sometimes, but not that often,” Sean said not looking Maura in the eyes.
“You’re stronger than I am. Do you ever have clients who feel strongly about pursuing a case, but when push comes to shove are hesitant when it comes time to make the decision?”
“That happens all the time,” Sean answered. Most of his clients were faced with these decisions constantly. Do I file for a divorce or live with the guy. Do I take the plea or chance going to trial? Do I agree to pay one thousand per month in spousal support or do I let the judge decide and risk paying two thousand per month. “If it helps you out at all, I spoke to an expert the other evening about the case.”
“Let’s sit down and talk about it. And pardon the mess.”
Sean was too close in time to living on his own to recognize and define a mess. Maura’s “mess” was about as orderly and kept as he’s ever seen a house. He didn’t want to place his file on the grain of the walnut furniture which reflected sun coming through the Windexed, streak free glass of the picture windows. He felt ill at ease stepping on the carpet which was swept and combed so that it looked like a nicely manicured fairway at Augusta National. Maybe the mess she referred to was one of the slightly askew soccer team photos hanging on the refrigerator magnets he thought.
“I talked to a friend of my wife’s father. He is retired, but is extremely knowledgeable about the procedure Mr. Keane had. He feels pretty strongly that Dr. Sheward should not have injured his aorta during the surgery.”
“Is he willing to testify?”
“Yes, and I think he will make an excellent witness.”
“My sister was convinced that you couldn’t find a doctor to testify. She says the case is a waste of time.”
“Mom, who’s that?” Sean saw a young girl with braided strawberry hair come into the room wearing a U.S. Women’s Soccer team.
“Rachel, this is Mr. McDonnell. He’s the lawyer that’s going to help us and find out what happened to Daddy.”
“He doesn’t look like a lawyer.” Rachel observed. “He looks like a college kid.”
Sean felt one flaming arrow shoot into the house of confidence he had been building. However, he didn’t expect it to come from the quiver of a precocious imp.
“Rachel, he’s a very good lawyer.”
Thank you Maura, Sean thought.
“Nice to meet you, Mr. McDonnell,” Rachel said. “Do you have any kids?”
“Nice to meet you, too Rachel,” Sean replied. “And yes, I have a little girl whose name is Helen,”
“Go out and play, Rachel,” instructed Maura.
“Mom, can’t I stay? I want to see if he’s like the lawyers on TV.”
What lawyers could she be talking about, Sean thought. This young girl could be one of my law professors, reincarnated, he thought hoping Maura would dismiss the inquisitive child.
“Okay, you can stay but ....”
“Uh, Mrs. Keane, perhaps it’s better if you and I speak about this alone, attorney-client privilege and all,” Sean told Maura. Hah. Couldn’t do that with a law professor, Sean thought.
“Okay. Rachel, go out in the kitchen. We won’t be long.” Sean breathed another sign of relief as the child left the room.
For the next fifteen minutes, Sean reviewed his entire conversation with Doc Williams. He ended with, “And like I said, Doc Williams will testify that Dr. Sheward committed malpractice when he pierced the aorta with one of the laparoscopy instruments.”
Maura sat for two minutes without speaking, looking toward a picture of Tim, Rachel, and her sitting on a beach. Then, she said softly, “Sean, what do you think we should do from this point forward? Do you think we’ll have to file suit or do you think they’ll want to settle this out of court? I don’t know what to think?”
Oh shit, Sean thought. He had no idea how to answer those questions. Unfortunately, law school had taught Sean about the property law Rule in Shelly’s Case for which he had no use, the pointed contract case of Hadley v Baxendale, for which he had no use, and how to pronounce phrases like ipse dixit and pro hac vice.
However, law school left him ill-prepared him for day to day issues faced by the people he represented. It took Sean two years to develop the skills to advise a client how to challenge a drunk driving arrest or how to plead a client guilty and accept the judge’s sentence. As he struggled for a response, thanking God Rachel was not here to critique him; he dug out a distant item in his memory bank from his first year in torts class about the elements of a malpractice case.
“Let’s not talk about that right now,” Sean uttered using a delaying tactic to give him time to learn the ins and outs of a malpractice action.
“Mrs. Keane, I’m just curious. Did Dr. Sheward say anything to you about Tim’s cause of death?” Sean asked.
“Not a thing,” Maura replied. “Other than muttering ‘aberrant artery.’”
“Did he ask you if you wanted an autopsy?” Sean asked again.
“The doctor just said it wasn’t necessary. Maybe I should have pressed the issue. I just listened to him. I guess I put my faith in him. In hindsight, that wasn’t such a good decision,” she said looking down and shaking her head.
Sean thought if it was his wife who died, he would have ordered the doctor to perform an autopsy. But he wasn’t Maura, he wasn’t there, and he shouldn’t pretend to think he would know what to do under those circumstances.
“You have a beautiful home.” Sean said, redirecting the conversation.
“Oh, thank you. We built this three years ago. It’s our dream house. But it’s totally unaffordable. I really should be moving, but Rachel loves the neighborhood and she loves her friends. The school system is great, too. The last thing I want to do is move. But I can’t think of an alternative.”
“You won’t have to.” Sean promised, but said to himself “You idiot. You don’t know what you’re doing. Why did you just promise her a victory?”
* * * * *
“What’s wrong with giving her your assurances?” Amy asked Sean. “You have to build her confidence in you.”
“Jesus, Amy. The more research I do on medical malpractice cases, the harder it seems. Do you know I need an expert to sign an affidavit, a sworn statement, that there was malpractice?”
“You already have one. Doc Williams.”
“He’s retired. He doesn’t qualify under our Rules of Court to testify as an expert.”
“Why? I thought you said that nobody knows more about gall bladder operations than him.”
“That doesn’t matter. The rule says I have to have someone who was practicing medicine at the time of the malpractice. Doc Williams retired six months before Tim Keane’s surgery. The filing deadline’s coming up on this case in one month. Not only do I not have a doctor to sign the affidavit, I don’t know any doctors.”
“This is such a clear cut case. Why wouldn’t a doctor want to testify?”
“Good question. Do you think they would want to turn in one of their own?”
“Don’t be so cynical. You know someone will want to help you out,” Amy said. “By the way, my parents want us to come over to dinner tomorrow night.”
“Terrific. What’s that all about?” Sean asked. “We haven’t seen your parents in six months. You would think they’d like a little more involvement in Helen’s life. They hardly know her.”
“I don’t know why they want us over,” Amy replied. “They just said they’d like to get together. You know my mother is sparse on words unless she’s talking about herself. She calls it ‘economy of language’”.
“Do you mind if I stay home with Helen? It would give you bonding time with the parental units.” Sean volunteered.
“Oh no, you don’t. We’re in everything together. And that includes interactions with my parents.” Amy said.
“I’ll go, but not willingly. What are they having? I need to know whether to bring Boone’s Farm Strawberry Hill or Apple Delight.”
“Ha. Ha. Just bottle up that wit right now and uncork it when we’re at the dinner table. You’ll be a hit. “
On his way to the office the next morning, Sean stopped at Starbuck’s and ordered the strongest caffeinated brew they served. Seated at his desk in front of his laptop and searing his tongue on the first sip of coffee, he began the search for an expert witness.
Starting with the physicians listing in the local yellow pages, Sean went to the column listing general surgeons. Cold-calling was not his forte. He couldn’t imagine how anybody could make a living selling trips, loan consolidations, or worthless stocks by telephone solicitation. Nervously, he punched the illuminated numerals for the first physician listed, Dr. Rance Adkins.
“Is Dr. Adkins in?” Sean asked the voice that answered Dr. Adkins’ phone.
“I’m sorry. He’s in surgery.”
“Is his assistant in?”
“That would be me.”
“Oh, hi. Uh...this is.. Uh Sean McDonnell ... and, uh . . . I wondered if Dr. Adkins would be . . . uh . . . interested in testifying in a malpractice case” Sean nearly choked on the last two words.
“What type of case?” the assistant asked.
“Malpractice,” Sean said as he cleared his throat.
“No.”
“Oh, I….” As he started to speak, he was interrupted by the atonal hum of the dial tone.
Sean skipped the “A’s” and tried another tactic with the first “B” doctor, Carl Bacon, M.D.
“Hello, is Dr. Bacon, there?”
“No, he’s with patients.” the voice responded.
“Uh, are you his assistant?” he asked.
“No, let me get Samantha.”
“Hello, Samantha. Uh . . . this is Sean McDonnell . . . and I . . . Uh . . . wondered if Dr. Bacon would review a medical . . . negligence case.” Sean thought calling a malpractice case a medical negligence case would get a better response.
“A malpractice case? No, I’m sorry. He doesn’t do that kind of thing,” Samantha responded.
That kind of thing, Sean thought. Once again, the annoying whirr of the dial tone interrupted him.
Sean went straight to the “F’s”.
“Hi . . . this is Sean McDonnell. Is Dr. Finnerty there?”
“No, but I’m his assistant, Connie.”
“Connie, I’m an attorney and I wondered if Dr. Finnerty...” Sean started.
“Would review a malpractice case? No.” Connie answered.
“Can I tell you about it?” Sean asked hurriedly, only to find himself speaking to the dial tone.
Sean decided Q was a lucky letter and placed a call to Dr. Quick. As he gave his opening line, “Hello. Is Dr. Quick available? This is Sean McConnell, Attorney at Law,” Sean noticed his bravado creeping in. He wondered if all telephone solicitors developed courage through constant rejection.
“Yes, he’s in. Can I ask him what this is in reference to?”
Oh my God, Sean thought. He’s in and he is going to talk with me.
“Yes, could you tell him it’s about a malpractice case where a surgeon lacerated the aorta during a cholecystectomy and the patient died,” Sean uttered without taking a breath.
“Just a minute, please,” the receptionist responded.
Sean couldn’t believe someone was listening. He felt he would score a major coup by just getting a doctor on the line.
“Dr. Quick would like to know who the surgeon is.”
Damn it, Sean thought. He asked me to put a name with the act. Why would he care? Piercing the aorta during laparoscopy should prompt any physician into action.
“It’s Dr. Henry Sheward.”
“Just a minute, please.”
After a short pause, the voice came back on the line. Dr. Quick says no, he can’t.”
“Why?” Sean asked not really expecting an answer.
“Just a minute.” “Dr. Quick says he is a colleague of Dr. Sheward’s. He says that every doctor in the city knows Dr. Sheward. And he says that you’ll have difficulty finding anybody in this state to testify against him.
“Fuck,” Sean muttered.
“Pardon me?”
“Nothing. Well, thanks.” For nothing, Sean thought.
The last thing Sean wanted to do was to admit defeat, throw in the towel and give up. Some physician somewhere would be willing to testify. He hoped.
Sean decided to give up on local physicians. Dr. Quick was probably right. As Sammy would say, ‘Who wants to shit in their own cage.’ He decided to go on-line to search for an expert witness.
Sean went to Google and typed in the words, laparoscopic cholecystectomy, on the search line. There were 2470 entries. He scanned the first few links. The first link opened a web page for University Laparoscopic Surgeons, Inc. in Phoenix. He clicked on “See our physicians” and a picture of S. David Newell appeared on his screen. Dr. Newell looked distinguished and Sean thought he would make a fine expert witness. He clicked “Contact Us,” and an “800” number was given under the address.
“Well, it’s worth a shot,” Sean muttered to himself. He punched in the number, listened to the ring, and readied himself for his presentation and the rejection.
“Hello, this is Sean McDonnell. I’m an attorney in Ohio. Could I speak to Dr. Newell, please?”
“I’ll have you speak to his assistant, Patty,” the voice replied.
Sean waited for Patty, tapping his fingers on the table and wondering when he could ever break open the Chinese wall that separated physicians from their assistants.
“Hello, this is Patty.”
“Patty, this is Sean McDonnell. How are things in Phoenix?”
Sean felt a little kindness and social interaction would open the door..
“Hot.”
“I can only imagine. But it’s better than the weather we have here. It does nothing but rain, snow, or sleet in the Midwest. Patty, I was wondering if I might speak to Dr. Newell about a malpractice case?”
“Tell me what it’s about, and I’ll catch him right after he’s done with his patient.” Patty responded.
“Okay. Well, just briefly. It’s a patient who died during a laparoscopic cholecystectomy because of a lacerated aorta.”
Sean was becoming proficient in whittling the case down to the bare wood.
“I’ll be right back.” A minute later, Patty came back on the line. “Dr. Newell said he would be very interested in reviewing the case. Do you represent the surgeon or the patient?”
“The patient.” Sean said, wondering why it would make a difference.
“Let me get Dr. Newell . . . just a minute . . . did you say you represent the patient?” Patty asked.
“Yes,” Sean said.
“Dr. Newell says he’s sorry. He can’t review your case.”
“What?”
“I’m sorry, Mr. McDonnell. Dr. Newell will only review malpractice cases, if it’s for a physician’s defense,” Patty said.
After another two hours of calling physicians from New York to California, Sean sat rejected, dejected and frustrated at his desk, staring at his laptop. If he even got to talk to a physician or assistant, he heard nothing but excuses. He’d heard, “My insurance company won’t let me testify in a malpractice case,” “My hospital has a policy against testifying for patients in malpractice cases,” and harangues bordering on rudeness. He left four messages with other physicians, but gave little hope that anyone would respond to his simple request to review Maura Keane’s malpractice case.
* * * * *
“Sammy, I just don’t get it,” Sean said as he was sitting in the cubicle MidWay Toyota provided for Sammy. He stopped on his way home from the office to get some guidance or sympathy from Sammy.
“They’re all in bed together, I tell you,” quipped Sammy as he was slurping his tenth cup of styrofoam-cup coffee of the day; grounds on the bottom, weak liquid on top.
“It isn’t right,” Sean said. “By the way, this coffee is awful. You don’t give this to customers, do you?”
“Not the paying ones,” Sammy said. “You think that one of these wusses would stand up against the medical profession. But, if you asked me to testify against another Toyota guy, I’d say ‘No.’ Now, Ford or GM, that’s okay. How ‘bout you Sean. Do you think you’d testify against one of your brothers of the bar?”
Sean hadn’t thought of it that way. As Sammy got up to cajole a customer into buying a new Corolla, Sean reflected. If another lawyer had a legal malpractice case and wanted Sean testify, what would he say? Would he testify? If it was someone he knew from law school, one of his buddies, or even someone he ran into occasionally at court, Sean doubted he would. Now, if it came to his tort professor screwing up? Maybe. If it was really blatant. Like missing a statute of limitations or a filing deadline. But the Keane case was blatant, Sean thought. No one should hit the aorta during an operation. That would be like a lawyer telling a judge to ‘Fuck off’ before the judge was about to sentence his client.
“Dumb ass,” said Sammy, referring to a customer who was exiting the dealership. “Why did that shithead have to waste my time? Does he think he can get a ‘06 Corolla for $250 under cost? What’s the world coming to? Used to be that anybody’d pay at list. ‘Just give me the options I want,’ they’d say. By the way, Seany, you gonna have to pay these experts?”
“Absolutely. I don’t think they’d do it for free just to help me, or to help society rid itself of bad doctors. I have no idea what they’ll charge, though.”
“I bet it’s a pretty penny,” Sammy offered. “Maybe even two-fifty an hour. Even though the health insurance companies screw these guys, they still make a ton of dough. You don’t see them coming in here and buying a stripped down Corolla with standard transmission. These guys fly right by old Sammy and head to Capitol Lexus, or Mercurio Mercedes.”
“Why don’t you sell Lexi’s, Sammy?”
“Oh, I like to think my talents are best suited to supplying the masses.”
“Quite humanitarian aren’t you?”
“Yeah. Hold on, Seany. Here comes a nice little soccer mom. Mini-van commission here I come. They’ll always buy rust protection.”
“I’ll let you go, Sammy. I’m sure you’ll use the extra commission you get from Rust-oleum to contribute to a soup kitchen for the masses.”
“You read my mind, Seany. Hey, is that your cell phone ringing?”
“Yes. See you. Go take care of your flock, Mr. Ghandi.”
#
Sean opened his cell phone. He didn’t recognize the number or area code. “Sean McDonnell speaking. How can I help you?”
“Mr. McDonnell. I’m Dr. James. I received your call regarding reviewing a malpractice case on behalf of a patient.”
“Yes...um...yes...uh...Dr. James?” Sean stuttered into the cell.
“Yes. My name is Oliver James. I’m a vascular surgeon.”
Sean always had difficulties with authority figures. His previous contacts had been with the physician’s staff with which he had no communication difficulties. He had a disdain for authority, but was shy with authority figures. Sean wondered when he would outgrow this. Twenty-eight years old and this conflict continued.
“Oh...oh...thank you for calling Dr. James. I really appreciate it. How are things in ... where did you say you’re from?” Sean asked.
“Montana. University of. Now, how can I help you,” Dr. James responded.
“Yes. I love Montana. Blue skies..uh..Big sky country and all.”
“Yes.”
Sean’s attempt at patter was unsuccessful. He thought the doctor was busy, impatient, or had no conversational skills. Probably a combination. Of course, it could have been Sean’s lame attempts at conversation.
“Well. Thank you for calling. I wondered if you could review a malpractice case for me? As I said, I represent the patient. Is that a problem?”
“Yes, to the review. No, to the problem.”
The doctor’s abruptness was rather disconcerting and provided Sean with no time to gather his thoughts for his next line.
“This..Uh...involves a laparoscopic cholecystectomy,” Sean blurted hoping he didn’t accidentally butcher the pronunciation.
“A lap choley.”
“Well . . This surgeon ruptured the aorta during it.”
“When?” Dr. James asked.
“Last February,” Sean responded.
Sammy stepped back in the cubicle, heard Sean and rolled his eyes. Sean looked at Sammy and gave him a dismissive wave followed by a one finger salute.
“No. I mean when during the procedure?”
Sean tried to think of what Doc Williams had told him. “The ... during...the...uh...first two punctures.” Sean said. Fuck, he thought. Why did I just call them punctures. Dr. James probably thinks I’m sounding like a medical moron.
“During the Veress needle insertion or the trocar placement?”
“Yes.”
“Which?” the doctor impatiently prodded.
“I’m not sure. Could I send you the records?”
“Yes. Send them to me at 5565 University Med Circle. And my retainer is $5,000. That is non-refundable. If I find there is no case, I will return the records, but I will keep the retainer.”
“Yes, sir. I’ll send them FedEx overnight. Thank you.”
Sean was still standing by the popcorn machine at the Toyota dealership looking out the windows at the gray skies and the dirty, salted cars plowing through the gray brown slush on a road laden with strip malls. Sean thought he better take a couple bags of popcorn home for the family and get used to eating this for dinner.
“Five Thousand bucks!” Sammy shouted at Sean, when he heard the doctor’s retainer.
“Sammy,” Sean whispered, not wanting the entire sales staff of MidWay Toyota to hear.
“For some shithead quack from Montana? Come on,” Sammy said.
“I don’t know if he’s a shithead or a quack. He may be the smartest and most skillful shithead west of the Mississippi. Besides, he is the only one I can get to take a look at this case.”
“Where the hell are you going to get $5,000?”, Sammy paused. “Don’t look at me. My rust proofing sales are really down.”
“I have no idea,” Sean said. “Do you mind if I take a couple more bags of popcorn home?”
#
As Sean walked in the door to their apartment, Amy and Helen greeted him with their winter coats on.
“Don’t get too comfortable,” Amy said. “We’re all set to go to my parents. Remember? Din-din with Mommy Dearest and Daddy?”
“I’m so sorry I forgot. And I just stopped by Sammy’s’ to pick up some of MidWay Toyota’s finest gourmet popcorn. Oh well. Maybe your parents would like to gnosh on this before dinner.”
“My parents don’t gnosh. They’re Presbyterian. Leave the popcorn at home. Let’s get rolling.”
As the McDonnell family pulled into the newly constructed golf course community where the lot on which Amy’s parent’s 4500 square foot stucco palace stood, Sean brought up the expert witness fee.
“Sean, five thousand dollars?” Amy said. “Have you asked Mrs. Keane for the money?”
“Yes, and she said there was no way that she could afford it.” Sean quivered, not explaining that Maura Keane thought it was the attorney’s obligation to front the expenses, even though most attorney fee contracts set forth the contrary.
“I don’t know, Sean. How did the doctor sound?” Amy asked.
“Professional and somewhat enthusiastic. He said he would testify, if he thought there was a case.” Sean said, putting his opinion of Dr. James in the best light.
“He didn’t even say there was a case?”
“He has to look at records first. Even Doc Williams wouldn’t give an opinion without looking at the records.”
“Doc Williams was free. Besides, somewhat enthusiastic doesn’t sound very promising when we are talking about five thousand dollars for an opinion. Especially when we’re driving a 10-year old Honda Civic. And living in a two bedroom flat.”
“What can I say, Amy?”
“Can’t you just file the case, find out if they’ll settle, and get an opinion, later, if you need it?”
“Remember I need this sworn statement from a doctor? If I don’t have this when I file the case, the case gets thrown out. I can’t even step in the court room, or take a deposition without this guy.”
“I guess we’ll have to take out a line of credit,” Amy said.
“Seriously? You’d be okay with that? I don’t see an alternative, honey. I mean, we need to pursue this case. It would be a crime to let Sheward get away with what he did to the Keanes.”
“You don’t have to convince me, Sean. Two things, though.”
“Yes?”
“Number one. My name doesn’t go on the line of credit. One of us needs to be financially stable.”
“And number two?” Sean asked.
“Don’t tell my parents.”
* * * * *
“Darling, it is so nice to see you. And look at my little granddaughter, Helen. She is growing so much.” Bootsy Bates said as she greeted the McDonnell’s at the door.
“Hello, mother. And yes, Helen has grown since we last saw you six months ago,” Amy said.
“My goodness,” Bootsy said. “Six Months? Between tennis, our fund raising, and Hal’s golf, I can’t believe it’s been that long. How time flies. Come, come, let’s get right to dinner.”
“Sure, Mom,” Amy said. “We sure wouldn’t want to spend too much time with you.”
“Oh, cute Amy,” Bootsy Bates said. “You have always had such a nice dry wit.”
“You bring out the best in me, mother,” Amy said as Sean gave her a disapproving look.
As the McDonnell’s sat down to an elegantly set table, served by Rosario, the Bates’ house staff person whom Amy had known since she was five, Sean thought about his relationship with Hal and Bootsy Bates.
Amy had told Sean that her parents were upset that their only daughter had chosen to attend the local university when her grades and their finances could easily place her in Smith or Radcliffe where she might meet a well-heeled boy from the East Coast. Hal and Bootsy Bates were even more upset that Amy met an Midwestern boy whose political science studies would lead to nowhere in the business world. Hal Bates’ disdain for lawyers became very evident when Sean announced he was attending law school, that Amy and he were to be married, and that Amy was going to be supporting her family. Bootsy was upset as to what her friends might think of a daughter who married a young man with no parents, no assets, and what she felt was no future.
Sean knew Hal Bates was no stranger to lawyers. They frequently represented him before the Securities and Exchange Commission on his somewhat questionable brokerage practices. He felt that lawyers and the regulations they wrote kept entrepreneurial men like him from earning the money they deserved. His favorite saying was that of Shakespeare’s Henry VIII, ‘First, let’s kill all the lawyers.’ Hal Bates was not aware that Shakespeare’s use of the saying meant that Henry VIII’s chicanery could not be undertaken with a lot of pesky lawyers around. Hal Bates’ least favorite saying was that of Thomas Jefferson: ‘We are government of laws, not men.’
“So McDonnell, how’s your law practice and how are the dregs of society you represent doing these days,” Hal said, opening the dinner conversation.
“Father, Sean has a first name.”
“The law practice is fine, sir. The dregs pay their bills and they don’t screw their clients by churning stocks,” Sean countered marveling at his comeback.
“Now boys,” Bootsy Bates interjected, “Let’s be nice and talk about other things.”
“You mean you’d like to swim in the shallow end of the conversation, Mother,” Amy said.
“Oh, dear Amy. Let’s talk about Sean’s family. How is that brother of yours doing? Is rehab working out?” Bootsy said in a saccharin sweet manner.
“Mother!” Amy said.
“Well, I’m just trying to be kind and find out,” Bootsy said.
“Mother, you don’t really give a shit about Sean’s brother. What’s his name?”
“Kyle, or is it Ken. Names are not important, are they Sean?”
Sean said nothing and concentrated on his meal.
“Names do matter and other people other than you matter, mother.” Looking at Rosario, Amy said, “The only person in this house who knew my high school friend’s names was Rosario.”
“Keep me out of this,” Rosario said as she poured water for Sean.
“Sean,” Bootsy said as she turned away from Amy, “Did I tell you that I was just elected treasurer of my tennis club?”
“Why does the conversation always have to be about you,” Amy said, clanking her fork on the table. “Do you even care that you have a granddaughter? Have you ever asked me about Helen? Do you know that she’s starting to count? Did you know she likes books? Do you even know what she likes?”
“Sean, the girls at my tennis club think I’ll be a wonderful money manager.”
“Bootsy, that boy doesn’t care about your tennis. Let’s get to the beef of this matter and why I wanted you over here,” Hal Bates demanded. “McDonnell, what the hell do you think you’re doing, getting my good friend, Bob Williams, involved in one of your sleazy, ambulance chasing malpractice cases? It’s bad enough you do divorces and drunk driving cases, but I didn’t raise my daughter the way I did only to marry some trial lawyer!”
“Father,” Amy said. “It’s not a sleazy case. Tell him about it, Sean.”
“It’s a case where a surgeon carelessly lacerated a man’s aorta during a surgical procedure and the man died.”
“Your friend, Doc Williams,” Amy added, “Felt this was a legitimate case. He never used the word, sleazy.”
“And Doc Williams said some kind words about you, sir.”
“Listen, you little punk,” Hal Bates said as he squeezed the salt shaker and pounded it on the table. “I don’t want my family associated with medical malpractice cases. Some of my best clients are doctors. If they knew my daughter was married to someone who sued doctors for a living, I’d lose a lot of clients.”
“Mother,” Amy said rising from the table. “Thank you for the lovely dinner and conversation. Father, it’s nice to know that your heart is still where the money is. Sean, let’s go. Mother, we’d love to stay for dessert, but we really can’t miss the Gilligan’s Island reunion show.”
With that, Amy gathered Helen, took Sean by the arm and headed out the door.
As they drove home, Sean attempted humor.
“Well, that certainly was a lovely evening. At least the $5,000.00 didn’t come up.”
Amy sat in silence.
* * * * *
The word quiet has different meanings Sean thought as he sat at the kitchen table in front of his laptop the morning following the dinner debacle. Quiet can mean solitude when running on graveled trails in the dense walnut forest of Glen Echo Park. Quiet can mean contemplation when sitting on a folding chair in the middle of campus while listening to Miles Davis on an IPod. Quiet can mean forced silence when reading a law journal at the county law library. And quiet can mean living a air of non-confrontation when Amy is unhappy.
In silence, Sean glanced at Amy dusting their furniture and began typing: “Dear Dr. James. Thank you for”...backspace. “I appreciate your willingness” . . . backspace. “I am sending you $5,000”. . . backspace. “Please testify in this fucking case, you money grubbing charlatan”…..backspace.
He looked up at Amy again, minimized his word processing program, and then clicked on the Internet. He googled “Oliver James” and “surgeon” clicked search. “Big Sky Surgical Associates” came up as the first result. Sean wanted to make sure he didn’t get buyer’s remorse after sending the $5,000 to Dr. James.
Nice website, he thought, as he admired the hues of blue and red. The animated blood vessel on the site was a nice touch. He clicked on the bar that read “Our surgeons.” First on the list was Oliver James, M.D. That was a good sign. At least he’s not a junior associate.
Dr. James’ picture showed a gaunt, paste-white face above a white coat, white shirt and a thin black tie. He was either bald, or he shaved his head. Black horn-rimmed glasses covered bushy black eyebrows and rested on a sharp nose. His bibliography showed that he was published extensively in the area of abdominal surgery, especially in the field of laparoscopic surgery. Not a movie star, but he has impressive curriculum vitae.
“Amy,” Sean ventured timidly. “Would you like to see our expert witness?”
“You didn’t have to take that from my father!”
“Take what?” Oh no, Sean thought.
“You know damn well ‘what’. He’s been getting away with bullying people all his life. The least you could have done was called him out when he called you ‘sleazy.’”
“He didn’t call me sleazy. He said malpractice cases are sleazy.”
“That’s beside the point and you’re not answering my question. I don’t know how you plan on taking on Dr. Sheward, if you can’t confront a blowhard like my father.”
“I take on prosecutors in court all the time.”
“That’s what I don’t get. You have no problem taking on your peers, but when it comes time to dealing with any type of authority figure, you fold.”
“How would you know?”
“How do I know? Because I’ve witnessed it. You used to criticize some of your law professors about their teaching methods and the way they would grade your test, but you would never set up a meeting and discuss it. I hear you bitch about judges and older lawyers, but you never do anything about it.”
“I wish I had an answer for you.”
“I’m sorry, honey. But, I love you so much and I don’t want to see you pushed around. Okay, now let me see our expert.”
* * * * *
“Mr. McDonnell, how does your client plead,” Judge Twilley, the municipal court judge, asked as Sean stood at the counsel table in a crowded courtroom with his client, James Dokes.
“Guilty, your honor,” Sean responded.
“What do you have to say on behalf of your client?”
“Your honor, Mr. Dokes is a family man. He’s got an excellent job with the City Sanitation Department. He needs his job to pay child support for a son who lives in Denver, and obviously, to support his family. He’s a member in good standing at the Grace Brethren church where he leads Scout Troop 101.”
“If your client is such an upstanding citizen, why was he exposing himself to the public?” the judge asked.
Poor James Dokes had been arrested at 7:30 in the morning near a city transit bus stop at one of his trash pick-up stops. He had picked an extremely inconvenient spot to urinate. It just so happened that a bus pulled up while Mr. Dokes was mid-stream, so that his relief was witnessed by ten city bus riders.
Sean inherited Dokes’ case from an overly creative lawyer whose main argument was that Mr. Dokes’ penis was so small that none of the people aboard the bus could see it. Therefore, there was no public indecency. The lawyer felt that if Judge Twilley allowed Mr. Dokes to drop his drawers thirty feet back from the jury box, the distance between the bus riders and Mr. Dokes on the morning of the crime, the jury wouldn’t be able to see Mr. Dokes’ penis, thereby convincing them of his visibility defense. The judge felt it better that Mr. Dokes be represented by another attorney and appointed Sean to the case.
“Your honor, I believe that Mr. Dokes suffered from an inflamed prostate and a temporary lapse in judgment. I would ask the Court to take that into consideration.”
Sean felt the vibration of his cell phone. He left it on because he was expecting a call from Dr. James.
“Damn,” Sean muttered.
“What was that Mr. McDonnell?” Judge Twilley inquired.
“Uh, excuse me, your honor. With the Court’s indulgence, I have an urgent need to be in the hallway.” That didn’t sound good, Sean thought.
“Well, it seems that Mr. Dokes and you both have a problem with urgency. Mr. Dokes I am going to give you a $200.00 fine, court costs, and one year non-reporting probation. And Mr. Dokes, confine your bodily functions to the proper places. Will the city attorney please bring up the next case on the docket.”
“What does that mean, Lawyer McDonnell?” Mr. Dokes asked as they left the counsel table.
“You’re not going to jail,” Sean said.
Sean flipped open his cell phone as he ran out of the courtroom and answered as the last vibration was trailing off.
“Sean McDonnell here,” he said taking a gulp of air.
“This is Oliver James. I had a chance to review Mr. Keane’s medical chart.”
“Yes?”
“Yes. What we have is a thirty-five year old white male who was to go to surgery for calculi of the biliary tract,” Dr. James started.
“Get to the fucking point,” Sean said to himself. “Is this a case or not?”
“It seems that your client’s deceased husband had his aorta punctured by either the tracer or the Versess needle.”
“Jesus, I know that,” Sean continued to think to himself. “Yes?” Sean said out loud.
“In these types of situations, these types of things may happen.”
Sean groaned. There is no case. He’s going to say this happens all the time.
“But.” James continued. “These things do not happen when a physician exercises acceptable standards of care.”
“What? I mean. I’m sorry. What did you say, Dr. James?”
“I believe that Dr. Sheward violated the standard of care. It is malpractice to lacerate the aorta during a laparoscopic procedure. It is even worse that the physicians let this young man die.”
“Will you testify to that?” Sean asked.
“Of course. This should not have happened,” Dr. James concluded.
#
For what seemed to be a very clear case of malpractice, Sean could not believe he had such a difficult time finding an expert. He walked back in the courtroom with such a huge grin as he retrieved Mr. Dokes’ paperwork.
Sean’s grin transformed into a grimace when he looked to the rear of the courtroom. Sitting with twenty other misdemeanor defendants awaiting arraignment, trial, or sentencing was Bootsy Bates. She looked away to avoid Sean’s stare. Since avoiding eye contact was a virtual impossibility in the small, crowded courtroom, Bootsy put her hands to her face and attempted to engage the young man in a Brooks Brothers’ suit sitting next to her.
Sean retrieved Mr. Dokes’ paperwork from Jeff Forbes, the city prosecutor against whom he worked on many occasions, and asked him, “Hey Jeff, do you have a file for Barbara Bates?”
“Yeah, do you her?” Jeff asked. “She’s some country club wine taster who got picked up for DUI. Blew a 1.8. Must be a real alkie. She’s got some bozo associate from James and Thompson who thinks he’s a hot-shot, but doesn’t know his ass from a hole in the ground.”
“Actually, Jeff, she’s my mother-in-law,” Sean said.
“No shit!” Forbes said. “Why didn’t she hire you? I’m not trying to inflate your ego, but I’d rather have a case against Junior over there than you any day.”
“It’s a long story,” Sean responded.
“Sean, I hate to say it, but this guy didn’t file a motion to suppress on a bad arrest. And Judge Twilley would have granted it, if you had done the hearing and had the cop on cross-examination. A jury would never hear about the 1.8 test, because Twilley would have kept it out. You really should talk to her.”
“I can’t,” Sean said. “Amy and she don’t get along very well, and if Mrs. Bates ever knew that I knew she was charged with DUI, that would pretty much end the relationship.”
“Whatever, Sean. You know the family and I don’t. I just don’t think that a corporate associate is the best lawyer for her on this case.” Forbes said.
“Don’t be too hard on her, Jeff.”
Sean walked out the back entrance of the courtroom through Judge Twilley’s anteroom to avoid Bootsy Bates.
* * * * *
As he drove home that evening, Sean was filled with mixed emotions. On one hand, he was elated that he had an expert witness. On the other hand, he felt guilty about any elation associated with Tim Keane’s death. There’s nothing like a strong religious upbringing to make you feel guilty about an accomplishment. He felt the same dilemma regarding his feelings toward Bootsy Bates’ court issues.
He knew he should tell Maura about the expert. He did not know whether to tell Amy about her mother. Easy things first. Sean dialed Maura Keane on his cell phone.
“Maura, this is Sean McDonnell. I heard from Dr. James.”
“What did he say?” Maura anxiously asked.
“He said that there was malpractice.” Sean replied.
Sean heard a quiet sob coming from the other line.
“Dr. James said not only said it was below medical standards to cut the aorta, he said it was malpractice for him to let Mr. Keane die on the operating table,” Sean continued.
“Tim died needlessly?”, Maura said.
“Unfortunately, yes,” Sean said.
After a brief silence, Maura whispered, “What do we do from here?”
“The first thing I need to do is file the lawsuit.”
“What do I need to do?”
“Nothing, now. I need to take a written complaint with Dr. James’ sworn affidavit to the courthouse. The court clerk’s office will then mail the lawsuit to the doctor. Once Dr. Sheward gets this, his insurance company hires a lawyer.”
“Will I have to go to court?”, Maura asked.
“I don’t know Maura. It all depends on whether the doctor or his insurance company is willing to settle.”
“Will they? Settle, I mean?”
“I don’t know,” Sean said.
“Is there anything I need to do?”
“A few things. First, at some time your deposition will be taken by the other side. This is a sworn statement given to the attorneys in front of a court reporter. They’ll ask you everything you know about what happened. I also need you to gather up photos, movies, cards, letters, and anything else you have showing your husband and you and the relationship you had.”
“That won’t be difficult.”
“And, Maura, I don’t mean to sound crass, but the way the law is now, you shouldn’t have a relationship.”
“What do you mean?”
“Our state lawmakers just passed a law that says if you have a sexual relationship with someone, the doctor’s lawyer can bring that out to diminish the damages for your loss.”
“Mr. McDonnell,” Maura stated indignantly, “I assure you that will not be an issue.”
“I know it won’t,” Sean said. “I will file the lawsuit tomorrow and keep you posted.”
#
“What?” Amy asked Sean as she was adding milk to Helen’s Kraft Mac and Cheese. “Who are they to tell someone they can’t have a relationship. They kill her husband and now they want to rule her life?”
“I didn’t make the law, Amy.”
“That’s the most ridiculous thing I’ve ever heard of. Are they are going to take money away from her little girl, if Mrs. Keane has a moment of indiscretion. Who passed this law, the American Medical Association?”
“I wouldn’t doubt it, but I wouldn’t put it past the insurance lobby, either,” Sean said.
“Sean, if I died from malpractice, I wouldn’t care if you met someone else. I just wouldn’t want Helen to be screwed by an insurance company.”
“Don’t ever talk like that, Amy.” Sean pointed his index finger to Helen, then brought it to his lips.
“You couldn’t survive for one month on your own. You would gain weight, because you’d eat nothing but junk.” Amy said pointing to a can of Pringle’s. “And your white shirts would be pink, because of your laundry skills or lack thereof.”
Amy had a point, but Sean wasn’t about to admit his deficiencies. “Yes, mother. Speaking of your mother.”
“I’m serious. Besides, I can’t imagine you alone.”
She may have been right on the last comment, but Sean could not think of life without Amy. They had such a bond and friendship that he could not imagine being happy with any other woman.
“Listen, honey. I can assure you that if some doctor would take your life that law would have no effect.”
Amy looked at Sean with a puzzled expression.
“That didn’t come out the way I thought it would.”
“I know what you meant.”
She looked at him, eyes shiny with moisture, her lower lip trembling. She grasped his hands in hers and squeezed hard.
“I love you, Sean McDonnell.” She paused. “Even if you have a thing about authority figures.”
He smiled and hugged her, “I love you, Amy. I would love you even if you were you were an empress. And I wouldn’t want to be with anyone else.”
“You mean, you wouldn’t open that bottle of wine sitting right here on the table for anyone else?” Amy suggestively asked, as she picked up a bottle of Merlot.
“Nope.”
“You mean you wouldn’t pour this wine into this glass and give it to anyone else?” Amy said as the wine swirled into the glass.
“Nope.”
“You mean, you wouldn’t go to bed after the third glass of this wine with anyone else?” she whispered as she seductively brought the wine glass to her lips.
“Nope.”
“Let me put Helen to bed, then I want to come out and take you to bed,” she whispered into his ear. She slowly pulled away from him and picked Helen up. As she was taking her into the bedroom, Amy looked over her shoulder and asked, “what did you want to tell me about my mother?’
“I saw her in court today.”
“What was she doing there?”
“She’s been charged with drunk driving.”
“Oh, great. Did you talk to her?”
“Are you kidding? She did her best to avoid me. She was with an associate of one of the big firms.”
“That’s good.”
“Why is ‘that good’?”
“It’s good, because she didn’t hire you. The last thing I want is for her to feel obligated to us. Even more, I don’t want her to get the impression we owe her anything. And if she’d hire you, in her own twisted way, she would think she’s doing us a favor.”
* * * * *
Sean slammed the door of his Civic and ran to his office as he jumped over the puddles formed by cold March rain that pummeled the sidewalks and his overcoat. He brushed the water out of his hair and grabbed the phone on its fifth ring expecting to hear from a domestic client whose recalcitrant spouse had pulled another pre-divorce shenanigan.
“Good afternoon, Mr. McDonnell. Would you please hold for Herbert Tolliver?”
“Mr. Who?” Sean asked.
“Mr. Tolliver of Casson, McClean and Tolliver.”
“I’m sorry, I don’t know Mr. Tolliver,” Sean said.
“Good afternoon, Mr. McDonnell. This is Herbert Tolliver. I represent Dr. Sheward and his professional corporation. I believe you have filed a lawsuit against them on behalf of the Keane estate.”
“Yes. I did,”
“Mr. McDonnell, do you realize what you’ve done?”
“Yes. I’ve filed a lawsuit against Dr. Sheward and his professional corporation.” Sean blurted out sarcastically in response to the Tolliver’s lack of courtesy and abrupt manner.
Sean knew Tolliver’s tactic was often used by older lawyers to intimidate younger lawyers whose confidence had not matured. First, the lawyer used the secretary to call and not because the lawyer was incapable of dialing his own phone. Second, there was no small talk. The lawyer jumps right in an attempt to take the upper hand. Sean was not about to let Tolliver take the lead.
“Yes, you have. Mr. McDonnell,” growled Tolliver in a condescending tone. “You no doubt know who Dr. Sheward is, don’t you?”
“I would assume he’s a doctor.”
“You presume correctly,” Tolliver stated. “You may also know that Dr. Sheward is one of the most well-known and well-respected surgeons in this city and that he takes what you have done very seriously.”
“And I take what I’ve done very seriously, also, Mr. Tolliver.”
“Yes, you do.”
Sean thought that Herbert Tolliver was so formal that it felt as if he might break into a House of Lords British accent.
“Mr. McDonnell,” Tolliver continued. “You know what the penalty is under Court Rule 11 for filing a frivolous lawsuit?”
“I certainly do, Mr. Tolliver.” Sean took a deep breath and straightened himself in his chair. Gathering courage he continued, “But only if the lawsuit is frivolous.”
“I want you to know, Mr. McDonnell, that Dr. Sheward will waive his right to collect attorney’s fees and expenses under Court Rule 11, if this lawsuit is dismissed forthwith.”
The reference to attorneys fees intimidated Sean and self-doubt started to creep in. He was glad Tolliver could not see him turning red and playing with his letter opener.
“Mr. Tolliver, neither my client nor I are willing to dismiss this lawsuit. Your client killed Mr. Keane and my client plans to take this case to court.”
Bravo! Sean thought. Even with sweat dripping off the top of his lip, he felt he had done a masterful job answering Tolliver’s threat.
“I must tell you something else. Dr. Sheward did not perform the surgery on Mr. Keane.”
Sean had never heard of this tactic before.
“Dr. Sheward’s name is on the operative report and on the death summary. The nurses also list Dr. Sheward on their operative chart. So does the anesthesiologist. Don’t tell me that Dr. Sheward was not the surgeon involved.”
“Mr. McDonnell. Dr. Sheward did not, and I repeat, did not perform this surgery,” Tolliver averred.
“Then who did?”
“Dr. Sheward invited the nations’ leading expert in laparoscopic surgery to perform this procedure. His name is Philip Bradford. Perhaps you have heard of him.”
Tolliver was right. Sean had no clue who Dr. Bradford was.
“Thus, Mr. McDonnell,” continued Tolliver, “you have sued the wrong person. And I’m afraid your statute of limitations has expired with any claim you may have against Dr. Bradford. I will expect this lawsuit against Dr. Sheward to be dismissed forthwith. I will send you the materials validating my assertions.”
The next sound Sean heard was click.
Sean stared at the receiver, the slowly put it on the cradle. If Tolliver was right, he may have to dismiss Dr. Sheward because Sheward didn’t puncture the aorta. On the other hand, he wouldn’t have a case against the guilty party, Dr. Bradford, because the time had expired to file suit against him. This is one hell of a day, Sean thought. While tapping his fingers on the desk, the phone rang. Maybe this is good news he thought.
“Sean, darling, how are you today?” the voice inquired.
Sean immediately recognized the voice. This was a first. What the hell does she want, Sean thought.
“I’m fine. How are you doing today?” Sean had a difficult time calling Bootsy Bates by any name. Bootsy was too informal. Mrs. Bates was too formal. And ‘Mom’ was definitely out of the question. Most of the time, he muttered something hoping that Bootsy would fill in the blank.
“Better, thank you. And call me Bootsy.” Fat chance, Sean thought. “How is my lovely granddaughter doing?”
“Helen’s fine. Can I help you with something?”
“I am somewhat embarrassed. You may remember seeing me in Judge Twilley’s courtroom last week. It was a terrible situation. You didn’t tell Amy did you?”
“No. I didn’t, Mrs. Bates.” Sean crossed his fingers and looked around the room. Why do I care, Sean thought.
“Dear Sean. Thank you so much. It was a terrible mistake. My being down there, that is. I was coming home from the club after a lovely tennis game and this very rude officer stopped me for no reason. He had the gall to ask me if I had been drinking. I told him, of course not, I had a glass of wine after the tennis match. This awful man shined a light in my eyes and made me walk a straight line outside the car. Against my will, I must say. Then, he took me to this dreadful police station. He made me urinate into a vial, and told me I was over the legal limit. It was all so embarrassing.”
“What do you want me to do about it? I believe you had a lawyer from Jones and Thompson with you at the courthouse.”
“That is why I am calling you. The young man was horrible. He wanted me to plead guilty. Do you know what the judge does when you plead guilty? Oh, of course you do. I can’t ask Hal for money for the fine and I simply cannot take three days to go to an alcohol treatment facility or heaven forbid, jail.”
“I’m sorry. Amy and I don’t have the money to lend you for the fine. I would assume your husband got the lawyer for you. Ask him to pay the fine.”
“I am not asking you to pay the fine. And I haven’t told Hal. He is not to know about this. Nor is Amy. I am asking you to represent me.”
This day was getting progressively worse. Representing family members was like walking blindly through a mine field, but representing Bootsy would be like walking through the mine field with a live hand grenade.
“I’m sorry, I can’t. You already have a lawyer and it would be against the rules of ethics for me to substitute without his approval. It would also be a conflict of interest for me to represent a family member.” Lame and untrue, Sean thought, but better than getting involved.
“Don’t make me grovel. I talked to Mr. Forbes, the prosecutor. I asked him who he would hire if he were in the predicament I was in. He said ‘Sean McDonnell.’ He said nothing about a conflict of interest. And I’ve already fired my other lawyer. I am not asking you to do this because you are my son-in-law, but because you are a professional.”
“I can’t.”
“You don’t have a choice. I designated you as my attorney and Judge Twilley will not allow me switch lawyers. You are stuck with me.”
“I’ll talk to Judge Twilley.”
“Please don’t, Sean. He’s already mad at me, and I don’t want to make matters worse.”
What could he say. Sean concluded an otherwise lousy day by making it worse.
“Okay, Mrs. Bates. Come into my office at 2:00 p.m. tomorrow.”
* * * * *
As Sean sat at his desk the next morning, he thought how rarely he kept secrets from Amy. Keeping the Bootsy Bates case from entering into the nightly recap of the day’s events was a difficult task. However, Bootsy invoked the attorney-client privilege and Sean had to abide to that.
The mail sitting in front of Sean was the usual collection of bills, court notices, and paltry monthly checks from clients as payment for fees they couldn’t afford. At the bottom of the stack was a thick envelope with Casson, McClean and Tolliver in raised, shiny black type on the return address. He opened it immediately. Inside was a letter demanding that Dr. Sheward be dismissed from the lawsuit supported by a stack of materials justifying the request. Sean poured over the materials for almost an hour. He was floored by what occurred during Tim Keane’s surgery.
It appeared that Dr. Sheward was quite the showman. He was also a player in the American Surgical Society. Dr. Sheward developed a yearly seminar where he invited leading experts from around the nation to perform a surgical procedure while he emceed the event and assisted in the surgery. The star, or unknowing victim, of this year’s show just happened to be Tim Keane.
Tim Keane’s surgery was broadcast live from Eastcliff Hospital to a conference room in the Las Vegas Hilton Hotel at the American Surgical Society’s annual convention. Five hundred surgeons from around the country took a week from their practices to play golf, gamble, and attend seminars sponsored by the American Surgical Society. Tim Keane’s gall bladder operation, performed by this year’s expert, Dr. Philip Bradford, and hosted by Dr. Sheward was on the must-see list at the convention and attracted at least 350 of the surgeon attendees to see them use the newest in laparoscopic equipment.
Included in the materials Sean received was a seminar brochure. According to the materials, Dr. Sheward’s function was to explain the procedure. Dr. Sheward did not lift a single scalpel, trocar, or scope. The entire surgery was performed by Dr. Bradford. If the materials were to be believed, Sean had sued the wrong physician.
Sean punched in Maura’s number.
“Maura, does the name Philip Bradford mean anything to you?”
“Philip who?” Maura replied.
“Philip Bradford, M.D. He’s supposedly a nationally known surgeon.”
“Sean, I have no idea who Philip Bradford is. Is he going to testify as an expert in our case?”
“Probably not. He’s the physician who did Tim’s gall bladder operation.”
“No, Dr. Sheward did the surgery. You saw the records.”
Sean sighed with relief, knowing that if the Keanes were unaware of the existence of Philip Bradford, he could be sued and the statute of limitations defense could be beaten.
“I’m glad you don’t know who Philip Bradford is. I got materials from Sheward’s lawyer’s office, today. Bradford was invited by Sheward to do the surgery. Bradford and Sheward are heavyweights in the American Society of Surgeons. Sheward had Tim’s operation broadcast to their convention in Las Vegas with Bradford at the helm,” Sean explained to Maura.
“You’re kidding.”
“No, I’m not. Did anyone say anything about this at all to you?”
“No. I can’t believe it,” Maura said. “We went to Dr. Sheward, because our primary care doctor told us that he was the best. I just can’t believe this.”
“Believe it,” Sean said. “Sheward’s lawyer wants us to dismiss him from the lawsuit. He’s threatened attorney’s fees, if we don’t.”
“Why should we dismiss him?” Maura said. “He told us that he was the surgeon. We even asked if there was going to be a resident involved, and he said no, he was our doctor, and he was going to do the surgery.”
“I’m glad to hear you say that. We’re not going to let him out. The law says that if he led you to believe he was doing the surgery, then he is just as responsible as the guy who actually did the surgery.”
Sean was happy he hadn’t skipped his Agency Law class the day the professor discussed estoppel, the legal maxim on which he counseled Maura.
“I just wanted to keep you updated Maura, and let you know that we are going to be suing Dr. Bradford.”
“I appreciate that, Sean. Please do anything you need to do, and if that includes suing Dr. Bradford, you have my permission. Do it.”
“He will be part of this lawsuit tomorrow.”
#
“I’m sorry, Mr. McDonnell, I can’t testify anymore,” Dr. James said.
“Why not?” Sean asked.”The facts are the same. The only difference is that Dr. Bradford operated on Tim Keane and not Dr. Sheward.”
Dr. James shed his previously calm and disaffected demeanor. “That is precisely why I cannot testify. Philip Bradford will chew my ass for breakfast.”
“What?” Sean said. “I sent you five thousand dollars. You said that if you felt there was a case, you would testify.”
“Mr. McDonnell, you do not know who you are dealing with. Philip Bradford is one of the most, if not the most, powerful surgeons in the country. He has an elephant’s memory and a vindictive personality. There is absolutely no way I can testify. As of right now, take my name off the case. If you don’t do it, I will.”
“Are you serious?” Sean asked.
“I am. And I must tell you, you will be lucky to find a surgeon in this county, or for that matter, in this hemisphere, to testify against Philip Bradford.”
“He’s a doctor, not the president. You can’t tell me he’s that powerful.”
“Rest assured, he is. And I can’t afford to lose my license.”
With that, Sean’s expert hung up.
* * * * *
“You gotta be shittin’ me, Seany. What the fuck. You paid that guy five thousand bucks. Who does he think he is.” Sammy told Sean who was standing next to a new Camry in the showroom of MidWay Toyota.
“I shit you not. As soon as he heard Bradford’s name he caved like faster than you can say ‘Do you want any rust-proofing with that’.” Sean responded, slurping on his now cooled coffee.
“Come on. There’s nobody out there who’s that big of a deal.”, Sammy commented.
“He is. And I googled him.”
“Seanny, don’t use that language in front of my customers.”
“Shut up Sammy. Googled. I looked him up on line. I researched his name on the computer,” Sean said.
“I knew that. I was just kidding.”
“Yeah, Right. Anyway. This guy is everything. He’s past president of the American Society of Surgeons. He sits on every one of their committees. And the coup de gras is that this guy is the chair of the board of examiners.”
“So he’s a big shot.”
“You don’t understand, Sammy. Surgeons need to be re-certified every so many years. And Bradford’s the chair of the board that certifies surgeons. If Bradford wants someone’s board certification yanked, he can do it. And try practicing in any hospital in this country without a board certification. Forget it!”
“Seany, that sucks. I think you’re gonna need some help.”
“You’re right, Sammy. I do need help. I need a fucking expert. That’s what I need.”
“No Seany. You need another lawyer to help you out. This is gettin’ to be a huge clusterfuck.” Sammy said. “I’ve got this buddy, Ken McWhirter. He’s got a lot of experience. He’d be a great one to help you out.”
“I know who Ken McWhirter is. I read about him in the bar journal. He’s been disbarred. He doesn’t have a license to practice law.”
“So what. That means he can’t share in the fees,” Sammy chided. “Listen, Seany. He owes me a favor. When he was down and out, I put him in a used Tercel. Got him credit. No one else would give him jack shit.”
“From what I’ve heard, he’s still down and out. Are you sure about him? Sounds like it’d be more hassle than it’s worth.”
“Why don’t you just talk to him? It can’t hurt.”
“How come whenever you say that, I immediately think of pain.”
“And it’s not gonna cost you nothing.”
“And how come whenever I hear that, I immediately feel the need to guard my wallet.”
#
Ken McWhirter was now living in one room efficiency above a new age book store in an area that is teetering between seedy and gentrified. Sean took Sammy’s advice and met McWhirter before noon, the bewitching hour when alcohol took over and McWhirter’s Mr. Hyde appeared.
Ken McWhirter was a tragic case study of the effects of alcohol on a good lawyer. As Sean looked at McWhirter across the card table which served as the only furnishing in the unit other than a cot, he would never have pictured the striking and eloquent attorney who appeared in pictures with the best lawyers in America. Sean saw him as the lawyer who had drifted into the land of the unkempt. A tassel of uncombed red hair was perched above a red nose, sunken eyes and a veiny face with a three-day stubble.
Sean noticed that McWhirter had a constant cough and drawl that belied a sharp brain and dry wit which had somehow avoided being addled from the effects of demon rum, vodka, and hops. McWhirter’s theory regarding consumption was that alcohol killed the bad, non-essential brain cells first, thus allowing room for the good, inspiration- invoking brain cells to shine and do their magic.
Before his slide, McWhirter was known as one of the premier personal injury and malpractice lawyers in the city. He was once president of the Midwestern Trial Lawyers and was often sought as a speaker on trial practice. He began his downward spiral after the case of Howard vs. Johnston Fitch Corporation. In the case he represented forty workers in a chemical plant who had been exposed to methyl oxides, a toxin that affected their brain cells and left them with stroke-like symptoms that disabled them.. McWhirter proved that the employer had known the chemical caused the condition, yet did nothing to protect the workers. McWhirter had sunk his life and his savings into the case. However, the judge followed the prevailing law at the time and refused to hold an employer liable, because the injured workers received workers’ compensation. The trial judge’s decision was eventually upheld by the court of appeals and the state Supreme Court. Neither the workers nor Ken McWhirter received any money in the lawsuit. It was rumored his defeat led to the failure of his third marriage, his bankruptcy and his slide into addiction.
#
“There are a lot of upsides to your case, Sean,” McWhirter said after listening to Sean’s summary.
“Name one,” Sean noticing a Jack Daniel’s bottle perched on the floor next to a poster of Gregory Peck as Atticus Finch addressing the jury in To Kill a Mockingbird. “Every upside I’ve had so far has been shot down by an effective downside.”
“Lawsuits garner a strange equilibrium. But in this case, your
Major upside is 350 witnesses,” McWhirter said.
“What?” Sean asked.
“You just told me that this surgery was videoed and projected to a room of 350 information-hungry, although slightly hung over, practitioners of the healing arts. Therefore, you have 350 medical experts who witnessed Dr. Bradford’s error.”
“I never thought of it that way,” Sean mused as he poured a pot of water heated on a hot plate, McWhirter’s sole appliance, into a cup of store-brand instant coffee.
“It would take only one simple subpoena addressed to the American Society of Surgeons at their headquarters to obtain the names on their guest list. They will not give that up without a tussle, so I would get a court order and serve it on a platter to their director in Chicago.”
“You know the headquarters?” Sean asked.
“Sean, you may forget that I once had a practice. A malpractice practice, so to speak. Who’s wearing the robe in the Keane case?” McWhirter asked.
“Judge Connally.”
“Good. That shouldn’t be a problem. She’s aware of the plight of malpractice lawyers, and she’ll be sympathetic.
“What plight?”
“You will learn that in due course.”
“My real problem right now is that I don’t have an expert witness.”
“Ah, the expert,” McWhirter said. “That ever elusive beast. The lifeblood of the malpractice case without whom we suffer the pains of dismissal by summary judgment. I dare say, Sean, that it sounds like we may be foreclosed by Dr. Bradford’s erstwhile reputation for revenge upon those who may question his skills or authority. Therefore. I recommend that we procure the services of a specialist whom Dr. Bradford cannot despoil. Perhaps a gynecologist.”
A gynecologist?” Sean looked at the Jack Daniel’s bottle, again.
“Yes, Sean. The gynecologist probes the female of our species in more than one way. Most gynecologic surgeons, they are surgeons, my young friend, perform laparoscopic surgeries. Instead of gall bladders, they remove the estrogen-manufacturing devices known to us as ovaries. And any self-respecting plumber of the delicate sex will tell you that you don’t perforate the aorta during the insertions of the laparoscopic instruments to remove the ovaries.”
“That makes sense,” Sean said.
“Yes, it does. Now I would suggest that we, that is, you, get to work while I retire to my own afternoon pursuits.”
Sean was ecstatic to have the assistance of the man he would hereafter refer to as Professor McWhirter, but was just as distressed by the incredible waste of talent that booze had wrought.
#
“He seems knowledgeable, and when I saw him he was sober,” Sean told Amy who was propped against the pillow as Sean and she discussed the days’ events. “But I don’t know about the suggestion of a gynecologist as an expert witness.”
“I think it’s an amazing idea.” Amy turned her head to Sean. “The five-thousand dollar man dumped the case and told you that no other surgeon would touch it. If I was juror and I saw a woman gyno testify, and what she said made sense, you would have my vote.”
“But she’s not a general surgeon.”
“A scope is a scope and an aorta’s an aorta, counselor. What else did he tell you to do?”
“You’re not going to believe this. He wants me to subpoena the director of the American Society of Surgeons for the names of the 350 docs who were in Vegas.”
“You better thank Sammy for sending you to this guy. That is a brilliant idea,” Amy said as she turned out the lights.
* * * * *
“Mr. McDonnell, I gave you the information concerning Dr. Bradford’s participation in the surgery in the good faith belief that you would do the ethical thing, and dismiss Dr. Sheward from this lawsuit.” Tolliver presumptuously declared. “Your subpoena to the American Surgical Society smacks of harassment and my client will not tolerate this.”
Sean was tiring very quickly of Tolliver’s holier-than-thou attitude.
“Ethics! You talk ethics, Mr. Tolliver! Let’s talk about ethics! How ethical is it for a doctor to represent to a patient that he will be doing a surgery, only to have another surgeon do the work. How ethical is it for a doctor to broadcast a surgery to 350 people without telling his patient! And . . . how ethical was it for you to call me after the statute of limitations expired to tell me about another physician being involved in the case especially when you knew about Bradford’s involvement before the statute of limitations expired.”
Sean wished he was standing in front of Herbert Tolliver to personally shove each and every work down his throat. Sean knew he should not lose control, but he was irate. However, he also knew that Tolliver would be non-plussed about the rant.
Slowly and deliberately, Mr. Tolliver replied, “Mr. McDonnell. The bar association would not think kindly of your accusation. I suggest that you look at this case with the civility that is inherent in our profession. You must not think very much of your case. Your expert witness is an ob-gyn from Minot, North Dakota and a woman at that.”
Now it was Sean’s turn. “Mr. Tolliver, I don’t think the bar association would think kindly of the sexism you displayed in your last remark. As for being from Minot, I didn’t know that geographics necessarily dictated a surgeon’s skill level.
Two can play this war of words, Sean thought. He knew that Tolliver was right about his choice, or lack of choice, in an expert, though. Sean had more difficulty finding a surgical gynecologist, than he did in finding a general surgeon. In talking to them, he discovered that too many of them many their malpractice insurance company’s propaganda that if they testified for a patient, their insurance rates would go through the roof. At wit’s end, he discussed his failure to secure an expert with McWhirter. At McWhirter’s suggestion, Sean paid a firm that specialized in locating physician experts for testimony in malpractice cases. McWhirter told him that a physician expert obtained through a search firm is immediately lowered a notch on the credibility pole, because it gives the doctor’s lawyer one more arrow in the cross-examination quiver. “You mean that you belong to an organization that earns fees by matching paid experts with trial lawyers” is the question that a doctor’s lawyer would inevitably be asked at trial.
But Sean had no choice. He needed to find an expert quickly to avoid the summary dismissal of his case by the Judge. He asked Tolliver for an extension of time to identify his expert witnesses, but Tolliver was giving him absolutely no leeway or cooperation to do so. Therefore, Sean sent the Keane case to Dr. Janet Johannsen, a gynecologist whom the expert search firm located. In their discussions, she seemed knowledgeable, professional, and above all, cooperative. The only thing Sean dreaded about a physician from Minot paying for the travel to take her pre-trial deposition.
Mr. Tolliver was not done with Sean, yet.
“Mr. McDonnell, as I was saying before you wrongfully accused me of being sexist, Dr. Sheward considers any contact with his colleagues as harassment, and we will seek the appropriate sanctions from the Court should you try to discuss this case with any one of them. As for your expert, we shall see how she holds up against the country’s leading abdominal surgeons.”
#
“Pardon my use of the vernacular, Sean, but Herbert Tolliver is a pompous asshole who couldn’t try his way out of a paper bag!” Ken McWhirter observed during Sean’s second conference with him in his efficiency. Leaning back with his hands behind his head, he continued, “He’s just the front-man for that firm. The rainmaker. The docs he represents think he’s their knight in shining armor when they’ve been sued. However, once he finds that his intimidation of the plaintiff’s lawyer is unsuccessful in getting the case dismissed, he hands the case off like a hot potato to someone who knows what they’re doing. I am pleased to see that his intimidation did not work with this malpractice neophyte.”
“How do you think I should go about contacting those 350 surgeons?” Sean asked.
“Sean, you don’t have the resources to contact all of them. I know your budget and it probably doesn’t include a paralegal/investigator. I would send letters to everyone on the list and call some,” McWhirter advised. “And fuck Herbert Tolliver.”
“By the way, I just heard from Bradford’s lawyer.
“Who is it?”
“Some guy named Terry Knowlton. Do you know him?”
“Sean, there are a few really good insurance defense lawyers, but I would say one stands above the rest. That’s Terry Knowlton. This attorney is truly gifted in the art of trials and jury persuasion. He is extremely intelligent and a quick study. He will know the records to the point where he can quote you the patient’s blood pressure through an entire procedure. He’ll know more about the procedure than the surgeon. At the same time, he’s very affable and relates extremely well to the jury. Jurors all love him. Terry Knowlton is the best I know.”
“That’s a problem.”
“That is a problem. You’re going to need help. A lot more than I expected.”
As they sipped tepid instant coffee, Sean listened to McWhirter’s story about his first hand experience with the skills and integrity of Terry Knowlton first hand. In the peak of his practice, McWhirter represented an infant daughter of a Mary Beth Yoakum who died from a blood clot in her lungs. Two hours before Mary Beth died, the young school teacher had been to the emergency room complaining of chest pain, shortness of breath, rapid breathing and low oxygen level all classic symptoms of the blood clot. McWhirter sued the emergency room doctor for failing to recognize these symptoms and discharging Mary Beth Yoakum with a diagnosis of bronchitis. So sure of his case, Ken turned down a $5,000,000 offer on his client’s behalf. Terry Knowlton was the doctor’s lawyer. Knowlton meticulously picked apart McWhirter’s case and the jury gave a verdict in favor of the doctor. In order to save an appeal, but more in sympathy for the family, Terry Knowlton persuaded the insurance company to pay McWhirter’s client $125,000. Both McWhirter and Knowlton developed a tremendous respect for each other’s skill at the end of the trial and remained colleagues and friends.
“You can take on Tolliver any day. Terry Knowlton is another story,” McWhirter conclude
#
Sean’s finances limited his choices of the assistants he needed to help him with his opposition. Therefore, he went to the person he knew would be the most capable in assisting him and the one person he could afford.
“Sean, I’d love to help.” Amy said smiling widely. “We are a team in love and life, so I don’t see why we can’t be a team in work,”
“At least with you, I can’t be sued for sexual harassment if I reach behind you and grab your tush,” Sean joked.
“I don’t know about that. You don’t know the problems you could have if you try sleeping with the help.”
“I’d be willing to take the risk. Why don’t you bring your steno pad over here, sit on my lap, and I’ll dictate a note.”
“Not so fast. I don’t even have the job, yet.”
“You’re hired. Your first assignment is to come over here and make passionate love with me. Please.”
“You didn’t tell me this job comes with fringe benefits.”
“Yes, it does. But there’s a price. A lot of overtime. Can you manage?”
“Of course, Mr. McDonnell.”
* * * * *
The one year anniversary of Tim Keane’s death had come and gone two months ago. The loneliness from Tim’s absence cut through Maura like the chill of a bleak day in February. Her friends were a tremendous help, but Maura after a year, her relationships in the circle of friends Tim and she developed was entering the stage where she felt she was the odd woman out in a couples dominated society.
Tim’s clothes and shoes remained in the closet in the same position they were when Maura and Tim left for the hospital. His golf clubs, skis, bike, and roller blades were still in the basement gathering dust. Friends told her to donate the clothes to charity and sell the sports equipment. Maura’s sister offered to take care of the task, but Maura resisted. The sight, the feeling, and even the smell of Tim’s clothes provided her with a sense of security and a feeling that he wasn’t really gone.
Rachel kept Maura functioning and living. To be home in the summer and when Rachel got home from school, she decided not to return to her job as an elementary school teacher where she had worked before Rachel was born. She was relying on a dwindling supply of life insurance money to survive. Rachel’s life was Maura’s. She immersed herself in Rachel’s schoolwork and sports. She became the unofficial team parent of Rachel’s soccer team. That’s where she met Jack Tamp.
Shortly after the lawsuit was filed, Jack Tamp volunteered to be the assistant coach of Rachel’s indoor soccer team, The Falcons. From a distance, Jack could be confused with Tim Keane. With his 5’10” lean frame, he had the body of a soccer player. He was thin, but not skinny; muscular, but not buffed. His full head of reddish brown hair and his tanned, but wrinkle-free gave made him look thirty, not his given age of forty. He was easy going and was adored by the children. Before the parents of the girls on the team met him, the coach said you will like him, because he’s a really nice guy.
Maura was drawn to Jack, because he was a widower. He lost his wife to cancer one year before Tim died.
Jack and Maura’s relationship began as friends. They talked about joys of marriage and the sorrow of its loss while drinking coffee at McDonalds’ after soccer practice as Rachel ate chicken nuggets and played on the indoor playground. Maura found out that Jack didn’t have children and that coaching provided him with the therapy he needed to relieve his grieving. The McDonalds’ meetings blossomed into lunch “dates” where the two kindred spirits shared stories of how life had changed for them.
Two months into their friendship, Jack asked Maura to dinner, saying that he was at an extreme low period. Knowing those feelings, Maura agreed to meet him at Hinchley’s, an upscale restaurant specializing in California cuisine and known for its wine list.
Maura felt somewhat uncomfortable seated across from Jack with the candlelight flickering in low light across the white tablecloth. The last time Maura had been at Hinchley’s was on her anniversary. She almost felt she was betraying Tim by going out with another man at one of their favorite restaurants.
The feelings of betrayal subsided after Maura’s first glass of Chardonnay, an expensive oaky white that Tim and she wouldn’t have ordered, because of the price. Halfway into her second glass, Maura remembered that it had been over a year since she had anything to drink and that the wine was going to her head very quickly. It was into the third glass that the mellow white wine was eroding her barriers.
“Jack, I haven’t had this much wine, since the New Year’s Eve before Tim died.”
“Are you okay?”
“I don’t know. I feel very good, but I also feel guilty that I feel this good.”
“I feel the same way. I haven’t been out to dinner with anyone, since Sheri died. I had no desire to. I’m justifying being with you, because we seem to be able to help each other cope. I try to think of this as counseling.”
“Me too. I told my sister I was meeting you for dinner. She immediately said that it’s good you’re going out with someone. I told her I wasn’t going out with anyone. I was meeting a friend who needed someone to talk to. Do you mind if I have one more glass of wine?”
“Are you sure?”
“I’m fine.”
When Maura and Tim went out to a party or dinner, her limit was three glasses of wine. On the rare occasion when she passed the three drink threshold, Tim would have to fill her in the following morning about what happened the night before.
As she drank her fourth glass, Jack asked, “Do you ever miss being close to someone?”
“I am very close to Rachel,” she said slurring her words.
“I know you are. I mean do you ever miss intimacy?”
Maura gulped the remainder of her glass and wiped her mouth with her napkin. She looked around and closed her eyes momentarily. “I do.”
“I’m sorry I brought that up.”
“That’s okay. Can you take me home?”
As he handed his BMW keys to the valet, Jack noticed Maura shivering. He took his jacket to drape it on her shoulder. When he did, Maura leaned back. Jack took his arms and folded them around her waist. Neither of them said a word as Maura turned around and they kissed each other. When the valet returned, Jack asked Maura if she would like to come to his place. She agreed.
They rode in silence to Jack’s house, but it wasn’t an uncomfortable silence. When they got to his place, Jack put the foyer light on dim and put his arms around her. He drew her close and their mouths touched. She remembered nothing else.
She woke up in her own bed the following morning to extreme nausea and a pounding headache . She felt she deserved the malaise, even though the feelings of guilt starting stabbing her the night before when Jack took her home. What had she done? She had betrayed Tim. After wallowing in guilt and chastising herself in bed for an hour, she arose and called Jack. She told him she was sorry and that she never meant for that to happen. They would just have to cool things off. He said he understood, but that nothing happened, and told her he was sorry he rushed into the relationship.
Maura had not given one thought as to how this would affect her case. Whether it was out of fear or embarrassment, she decided that she decided not to tell Sean about her relationship with Jack.
* * * * *
Sean and Amy attended Saturday evening mass at St. Francis and were on their way to JR’s barbecue to celebrate their first week of working together. Helen sat in the back amusing herself with a cloth book as they discussed the week’s events.
“Talk about a closed-mouth society. These doctors would give any frat house a run for their money when it comes to turning in one of their own,” Amy told Sean.
“Now you know why I had such a difficult time finding an expert.”
“I swear I called over 100 of the doctors on the attendee list. I either got ‘I wasn’t at that session,’ ‘I saw nothing,’ or ‘It’s none of your business.’”
“Calling was still a good idea, though. I half expected that you could get someone to admit to being there and tell all. I guess I was expecting a little too much.”
“Let’s not give up, yet, Sean. I’ve still have 250 calls to make. I left messages with doctors in Brazil and Canada. They haven’t called back, yet, and they’re not tied into the Bradford paranoia.”
“Maybe one of those docs will help. Anyone who Bradford can’t re-certify would be more willing to open up to us than the American docs who think Bradford has their future wrapped around his finger.”
As Sean pulled the car into a parking space at JR’s Barbecue, the refrain from All Star blared from Amy’s cell phone. She looked at Sean, shrugged, and showed Sean the caller ID. He shrugged, so Amy flipped open her phone.
“Hello?” A French accent came across the phone. “Is Amy McDonnell available.”
“Yes, this is she,” Amy replied, then listened.
“Sean!”, Amy whispered excitedly, while putting her hand over the mouthpiece of the cell phone. “I’ve got somebody. I’ve got a doctor on the line. I think he’s the one from Montreal.”
“Damn! Honey, you are too much. Thank you, thank you, thank you.” Sean whispered back.
“Thanks for the gratitude, but take this phone and get on the line,” Amy whispered again. “His name is Dr. Arsenne.”
“Hello, Dr. Arsenne. Thank you so much for talking with us. You don’t know how much I appreciate this.”
“Not at all, Mr. McDonnell. Your wife’s message indicated the difficulties you’ve had with talking to a physician from the States. Protectionism in the medical profession is not solely an American trait. We do a pretty good job of shielding each other from liability in French Canada, too. How can I help you?” Dr. Arsenne asked.
“Do you know Dr. Bradford?”, Sean asked.
“Only by what I read in the seminar brochure. I don’t know his reputation as a surgeon, but he certainly has developed quite a reputation as a politician and publisher in the States. Regarding his journal submissions, I think his residents and fellows are good writers and Dr. Bradford knows how to sign his name and take credit.”
“Why did you even attend his seminar?”
“Only out of curiosity. Dr. Sheward and Dr. Bradford were exhibiting a new video instrument with much higher resolution than we have seen before, and I wanted to see if this piece of hardware could stand up to its pre-release reputation.”
Sean was ecstatic. Not only was Amy able to reach a doctor, but she found a chatty one. He gave Amy a broad smile, winked, and gave her the thumbs up. She looked back at Sean giving him the signal, “Can’t I listen, too?”
“Dr. Arsenne, do you mind if I put you on a speaker so my legal assistant can take notes?” Sean asked, returning the wink.
“But, of course,” Dr. Arsenne agreed.
“Can you tell us about this seminar?” Sean asked.
“This is the newest thing in continuing medical education. Actually, Dr. Sheward came up with the concept. He’s quite the showman. Or, as you Americans say, a ham bone. They call this “Elite in Surgery,” and they advertise that doctors can view a live surgical procedure using the latest techniques and equipment. We are allowed to interact and feed questions to the physicians, or should I say, the thespians of the operative theatre.”
“Amazing,” Amy said.
“Mommy, look. JR,” Helen cheered gleefully as she looked up from her book and saw the flashing neon sign of a pig in an apron.
“What did you say?” Dr. Arsenne asked.
“Sorry, that’s my two year old,” Sean said as Amy leaned over and whispered ‘yes, we’re going to JR’s and we’ll be going in in just a minute, honey. Shhh, Daddy and Mommy are talking on the phone. See the elephants, here?”
“What happened that day?” Sean posed open-ended questions, a technique suggested by Ken McWhirter.
“It was very odd, indeed.” Arsenne told Sean, “The show started out normally. Dr. Sheward in his veritable imitation of a preening peacock was in the OR introducing Dr. Bradford and himself and announced to us ‘you are about to see an artiste at work with the body as an easel and the laparoscopic instruments as the brush.’ DaVinci would turn over in his grave if he had heard that. Regardless, and pardon my editorializing. Just stick to the facts as you American lawyers say.”
“That’s okay. Anything you want to tell me,” Sean said wanting to hear everything Dr. Arsenne had to say.
“Dr. Sheward stood in front of the CAT scans which are on a lighted view box and described that which all of us in the room already know. That we have a gall bladder with calculi, stones, if you will, that is inflamed and needs to be removed. Brilliant deduction, would you not say?” Dr. Arsenne commented in a dripping sarcastic tone.
“Then,” the French Canadian continued, “Dr. Bradford and Sheward showed the patient’s body which was draped and covered, except for the area below the breast and above the pubis. The video was so clear you could actually see the stain from the soap where they prepped the patient for the procedure. They pointed out the four areas where they would be doing the insertions of the laparoscopic instruments, although I must say if there was someone in the audience who didn’t know where the insertion points are they shouldn’t have been there. Then, Dr. Bradford and he made the first incision where they were going to place the Veress needle. Do you know what that is?”
“Yes, that’s the instrument they insert to inflate the abdomen,” Sean said
“Very good. You have done your homework,” Arsenne complimented Sean. “They showed the incision being made. They used the retractors to make a hole in the abdomen where they were going to insert the needle. And then Dr. Sheward stuck his finger in the hole to tell us what he felt. He was a showman in the true sense of the word.”
Sean had a picture of Maura sitting in the family waiting area anxiously awaiting word on the outcome of her husband’s surgery, not knowing that the Sheward and Bradford Show was taking place with the doctors as the stars and her husband as a prop.
“Obviously, at this point in time, we are still looking at the outside of the patient’s torso.” Arsenne explained. “We then saw the insertion of the Veress needle into the hole where Dr. Sheward just poked his finger. Then Dr. Bradford took over. Dr. Sheward still narrated, but Dr. Bradford actually handled the instruments. When Dr. Bradford put the needle in, and while he insufflated the abdomen, someone asked a very elementary question about how to avoid the venous and arterial structures, i.e., the inferior vena cava and the aorta, in a blind insertion. I could tell Dr. Bradford felt the question was foolish, as I did. Bradford looked up and explained that when one knows the anatomy they were taught in medical school, neither blood vessel would be compromised.
“After Dr. Bradford insufflated the abdomen, he inserted the trocar, the sharp instrument with the camera attached. During the insertion, Dr. Bradford took and responded to another question, although I cannot remember what that question was.
“Typically, when I insert the trocar during this procedure, I normally see the inside of the abdomen. But in this case, when we got the first glimpse your client’s insufflated abdominal cavity, something very odd happened.”
“What was that?” Sean probed.
“The video went blank,” Arsenne said. “There was nothing but a blank screen.”
“Did the audio continue?”, Sean asked.
“No, the sound also went out, also,” Arsenne responded. “Obviously, there was a murmur among the surgeons. We were all wondering what had happened.”
“Was there any explanation, Dr. Arsenne?” Amy interjected.
“None whatsoever, at first,” Arsenne answered. “Then within five minutes, a moderator commandeered the lectern to the side of the video screen, and said something to the effect that they had lost their video feed from the medical center and that the next program would proceed as scheduled. The lights went on in the seminar room and we all just looked at each other.”
“Dr. Arsenne, has anyone ever told you what happened?” Sean asked.
“No, I assume the surgeon successfully removed the gall bladder.” Arsenne answered.
“Dr. Arsenne, Tim Keane died. He bled to death. His aorta was severed.”
“You are not serious, Mr. McDonnell.”
“I am, Dr. Arsenne.”
“Mon Dien. I had no idea.”
“Dr. Arsenne, would you testify to what you saw. Or to what you didn’t see?” Sean asked.
“If my schedule permits, I certainly will.” Arsenne said.
Amy and Sean almost forgot about Helen in the back seat until she said “JR”, again, reminding them of the original reason for the family outing.
* * * * *
Sitting in the apartment sated from a full slab of Kansas City barbecue ribs washed down by two Sierra Nevada pale ales, Sean and Amy discussed the conversation with Dr. Arsenne.
“When we were talking about the video at JR’s, I was racking my brain about what to do with this information,” Sean said.
“The way you gnawed at those ribs, I didn’t think you had anything going on in your brain, including the amount of calories you were consuming,” Amy said. “Didn’t you tell me that Sammy was involved in those stupid Toyotathon ads for MidWay?”
“Yeah. Those were pretty bad, but what does that have to do with the price of ribs in Memphis?”
“Sammy has to have some kind of connection with some video people. Maybe he can get us in touch with someone that can tell us something about this.
“Let’s call him.”
In between the clink of beer glasses, the din of the bar crowd, and the whack of the cue on the other pool balls, Sean heard Sammy say he’d see Sean on Monday with one of his video buddies. Sean gave the thumbs up to Amy.
#
“Seamy, I’d like you to meet my buddy, Larry. He’s a video geek. Isn’t that right, Larry?” Sammy told Sean as Larry offered Sean a surprisingly firm handshake. Larry Peppercorn might have won an Elvis Costello look-a-like contest.
“Nice to meet you, Sean and thank you, Sammy, I’m not a geek. I just happen to have some knowledge about video equipment.”
“Yeah. He oughtta know video,” Sammy said with a short laugh. “He sells ‘em at the adult book store.”
“Sam, as I’ve told you before, I’m only moonlighting there until I launch into my video production career.” Pointing to Sammy, Larry added with a laugh, “My favorite customer.”
“He’s just kidding Sean,” Sammy said. “I just went in that place one time to buy a gag gift.”
“Yeah right, Sammy,” Sean observed.
“No kidding,” Sammy retorted. “Listen, I brought Larry here to help you out. He can tell you what he knows about video. He says it’s bullshit that that video went blank during the doctor’s dog and pony show.”
Sean asked Larry, “Do you think there’s any way I can see if there’s still any video available?”
“It all depends on (a) the format and (b) if they stopped running the camera,” Larry answered. “My wager is that they kept the camera running. If they did, then its somewhere on someone’s computer hard drive or its also on a CD or DVD.
“I was thinking that they recorded it on a tape?” Sean said.
“Next thing you know, you’re going to be asking me whether they filmed it on Beta or VHS, or maybe eight or sixteen millimeter.” Larry laughed. “Sorry. That’s video humor.”
“Yeah, I get it,” Sammy piped in.
“Do you know how I can get the recording?” Sean asked.
“Go to the source,” Larry said. “Whoever was running the camera and the video feed kept the camera running. That kind of thing is just to juicy for an operator to resist. You just have to find the operator and find out if (a) it’s on a hard drive that no one knows about or (b) if one of the video ops burned a CD or DVD and kept it for himself.”
“See, Seamy,” Sammy said. “I told you this guy knows what he’s talking about. See you at the store, I mean, let me see you to the door, Larry.”
“Pick up a video for me, Sammy. How about “Debbie Does Duluth” or “Romancing the Bone,” Sean joked.
#
“I need my paralegal to go to work again,” Sean told Amy as they were sitting at the dinner table with Helen.
“What kind of assignment do you have for me this time, boss? And I can’t work overtime tonight. I’m on my period.”
“Nothing like that, although now that you mention it, next week’s overtime will be substantial.”
“Did I tell you how much I love this job and my boss?”
“Not as much as I love my paralegal. Here’s the assignment, should you decide to accept it.”
“Will you self-destruct in five seconds after I listen to you?”
“Maybe. Here it is,” Sean said as he thought how beautiful it was that despite the difficulty with the case and its financial downside, he and Amy could still humor each other.
“Sammy has this video guy,” Sean said, taking a bite of DiGiornio’s pizza. “Actually, it’s a friend of his that sells him his monthly fix of porn. Anyway I talked to him about Sheward’s video. He says there’s a chance that the rest of the surgery could be on a computer or a DVD somewhere. Do you think you can call the American Surgical Society and see if they still have it?”
“Not a problem,” Amy said. “Anything has to be easier than getting rejected by 349 doctors and their staffs. This will be a piece of cake.”
#
The next morning after feeding Helen, watching Barney, and putting Helen down for her morning nap, Amy phoned the video department of the American Surgical Society. Sitting at the white speckled, Formica-topped, kitchen table to give her the feeling of a desk, Amy squeezed the phone between her left shoulder and her head, propped her right wrist on the desk with pen in hand and her little finger on a note pad and dialed 800-555-SCAR, the number given to her by information as the main line to the American Surgical Society.
“Good morning, the American Surgical Society. Can I help you?” a receptionist recited.
“Yes, may I please speak to your video department?” Amy asked.
“Is there something I can help you with?” the receptionist said.
Amy pictured a young blonde with a head-set speaking into a small microphone, sufficiently schooled in the fine art of deflecting probing inquiries.
“Probably not. I’d like to speak to the video department in charge of your continuing medical education seminars.”
“May I ask who is inquiring?” the pert receptionist inquired.
This faux-blonde bimbo is pretty good, Amy thought. I wonder if she’s that good at toying with the member docs who try to hit on her.
“Yes, this is Amy McDonnell.”
“And who is Amy McDonnell?”
“An inquiring mind who wants to know,” Amy responded.
“Let me forward you to our Continuing Medical Education department,” the receptionist responded, exasperated and realizing she had run out of roadblocks.
After listening to a garbled Muzak version of Le Freak, a version that would pierce the ears of the Chic if the group heard it, another voice came on the line, this one much friendlier than the patience-challenged physician assistants. “Continuing Medical Education Department. This is Roxie. Can I help you?”
“Oh. Thank you, Roxie, how are you today?”
“For a Wednesday, I’m fine,” Roxie answered.
“Things really busy for you?”
“Oh. Absolutely. We have this huge seminar coming up in Vegas next week and we’re trying to get everything together for that. It’s a madhouse. But thanks for asking,” Roxie said.
Amy felt somewhat bad that she was using her pleasant disposition to get information from poor, harried Roxie. However Amy found it came naturally and, in this instance, it was the best way to get information.
“Is that the Elite in Surgery series?” Amy asked.
“Oh, yeah,” Roxie sighed. “Try to get five hundred docs together in one place, feed them, and then get video feeds from four different locations around the country. It’s almost impossible. But every year, we seem to do it.”
“I bet the stress level is huge,” Amy continued.
“Stress is putting it lightly. 200/150 blood pressure 24/7. I’m sorry, you don’t need to hear my worries. What can I do for you?” Roxie graciously volunteered.
“I was wondering if you kept copies of videos of your past seminars in archives?” Amy asked.
“We sure do. We have people asking for those occasionally, although a lot of them are dated with the advance of medical technology and all that.” Roxie explained. “What tape, or I should say DVD are you looking for?”
Amy was incredulous that Roxie hadn’t asked who she was. She didn’t want to fabricate an identity, and Sean hadn’t told her to do so. But, Amy also didn’t want the American Surgical Society to know that Sean was looking for information. Sean had told her that Herbert Tolliver screamed “harassment” every time Sean legitimately looked for information.
“Yes. I’m looking for the February, 2005 Elite in Surgery tape, I mean, DVD,” Amy said.
“Which procedure?” Roxie asked.
“It was a laparoscopic cholecystecomy performed by Philip Bradford. I think it was taped at Eastcliff Hospital.”
“That’s interesting,” Roxie observed. “You’re the second person in the last month who’s asked about that.”
“Really?”
“Well. We didn’t include it as part of our DVD package that year, because something happened to the video.”
“What happened?”
“Here I am, standing in the back of the room at this ballroom in the Vegas Hilton. Everything was set. The video started, and three minutes into it, the screen goes blank. I have been here fifteen years and in the eleven years we’ve been doing this seminar, this was a first. Thankfully, it hasn’t happened since.”
“I can imagine,” Amy sympathized.
“Yeah, can you imagine what it was like entertaining these docs until the next video?” Roxie said.
“I can’t,” Amy agreed to the rhetorical response from Roxie. “Do you still have a copy of the part that was taped?”
“No. We sub that work out to a local video company. Usually the docs who are doing the taping arrange for them and we get the bill. I didn’t pay for this one. And I’ll never use that video outfit again.”
“Who was it?” Amy probed.
“Bartlett Video Professionals. Some professionals they were,” Roxie said.
“By the way, just out of curiosity, Roxie, who else asked about the video?”
“Some law firm out of the Midwest. Who are you by the way?” Roxie asked.
“Just an inquiring mind. Thank you, Roxie.”
#
Amy called Sean at the office, immediately. His answering machine said he was in court and would be back later this afternoon. Sean was busy in municipal court trying to convince Judge Barlow that a domestic violence protective order should be vacated, since the victim, a young pro roller derby star, wanted to marry his client who was six inches shorter and fifty pounds lighter than the victim. After Sean told Judge Barlow that the victim had just been released from prison on a felony assault charge stemming from a knife attack on her former husband, the judge agreed to allow the wedding to go forward.
Sean left Judge Barlow’s courtroom and took the graffiti-laden elevator to the fifteenth floor to Judge Twilley’s courtroom to see Jeff Forbes, the prosecutor in City vs. Barbara Bates. Like any good criminal defense lawyer, Sean wanted to lobby the prosecutor and convince him that Boots Bates’ drunk driving charge should be reduced to a reckless operation charge. This would allow Judge Twilley to drop the mandatory three day / three night alcohol treatment program. Sean told the prosecutor that Bootsy would go to A.A. meetings and pay a hefty fine. So far, Jeff Forbes was unwilling to budge, even though he had complimented Mrs. Bates on her choice in lawyers.
Sean gave good factual reasons to Forbes for him to reduce the charge, but had even better personal reasons to get Bootsy’s charge reduced. Bootsy relayed the facts of her arrest to him at their meeting last week.
Sitting face to face with Sean in his office, Bootsy Bates told Sean once again that she had only had one glass of wine at the tennis club before she was stopped. With the eyes of Sean’s portrait of Abraham Lincoln staring at her and with Sean pressing her that one glass of wine would not bring her blood alcohol level to twice the legal limit, Bootsy told Sean, as Paul Harvey would say, “the rest of the story.”
Bootsy said she was attracted to the club tennis pro in a motherly way. Knowing Bootsy made bi-annual visits to a plastic surgeon and never was much of a mother to Amy, Sean questioned that, but gave his client the benefit of the doubt. Bootsy said that after the glass of wine at the club, the pro asked Bootsy to follow him back to his condo to watch a video of Chrissie Evert whose form, he said, ‘was an amazing match to the fluid strokes exhibited by Bootsy.’
Bootsy followed the pro back to the condo on a tree lined two-lane road unfamiliar to her. She saw the pro turn into the Willow Oaks Condominium complex entrance one hundred yards ahead. When she arrived at the entrance, slowed down her white and gray Lexus SUV and put on her turn signal, she noticed two entrances. She was confused, so she hesitated. When she decided which driveway to enter and began her turn, a ‘very rude and impatient man in a beat-up pick-up’ tried to pass her. The two cars collided.
Bootsy said she got very nervous when ‘this bearded likeness of Charles Manson approached me and began chastising me in a state of extreme agitation.’ Not knowing what to do, she punched the gas of her Lexus and flew into Willow Oaks, sending a spray of stones and dust onto Charles Manson’s overalls. Safely in the lot, she saw the tennis pro’s Porsche, parked her Lexus and ran into his condo. The pro had already mixed her a double Grey Goose vodka martini which she chugged, almost gagging on the olive. She then took two shots of Grey Goose, then chased it with the pro’s martini.
Five minutes later, the police walked into the pro’s condo with ‘the brute’ and asked if she had been drinking. Bootsy said that she had been. As she slurred her way through an explanation of her consumption, she tripped and fell over the pro’s leather ottoman. The police gave her field sobriety tests which she failed miserably and took her in.
“Did the officer ask you when or where you consumed the vodka?” Sean asked.
Bootsy replied, “I was in such a state. I don’t even remember.”
Somehow, Bootsy had her car fixed without Hal knowing it and gave Charles Manson two hundred dollars to fix his rusted Ford pick-up truck.
Sean advised Bootsy that she had a very good issue for the jury at trial. She gave Sean two conditions. First, she wanted to keep the tennis pro out of it. Second, she had no desire to go to trial. Hamstrung, Sean’s only choice was to get the charges reduced. Unsuccessful in his first attempt to save Bootsy’s embarrassment, Sean returned to his office and called to keep her updated on the progress of the case.
#
Early spring’s gray skies in Genoa County gave way to a beautiful May. When the sun came out, Amy took every opportunity she had to take Helen and Cardozo for a walk through campus. Frisbees were flying in the oval was a sign of late spring and a sure sign that classes had been skipped. Amy walked by the pizza parlors and coffee shops that dotted the main drag near campus until she found herself in front of Sean’s office.
Seeing Amy through the plate glass window, Sean quickly hung up with Bootsy hoping Amy would not detect the guilty look of one who had been caught talking to someone he shouldn’t have. He waved them in, gave Helen a big hug, and Amy a peck so not to arouse the jealous streak in Cardozo.
Amy filled Sean in on her conversation with the very informative Roxie, and of her follow-up conversation with Bartlett Video Professionals.
“Have you heard of these folks, Sean?” Amy asked.
“No. A lot of my friends videotape testimony for use at trial, but I’ve never heard them talking about that outfit,” Sean responded.
“Well, I called them and asked about the filming of Sheward’s video. Apparently, they’ve worked with Dr. Sheward before. Bartlett’s secretary said they usually wouldn’t keep the tape, or DVD, or whatever, and when they’ve done this in the past, they ship the finished product to the American Surgical Society.”
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