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INTRODUCTION

 


This book has been designed to give busy
construction professionals (including lawyers working in the
construction industry) exactly what the title suggests – a quick
reference guide to construction claims. This book can be read in
just about twenty minutes; say, before an important claims meeting,
before submitting a claim or while preparing a defence against
one.

 


This book will give an excellent insight into
construction claims for professionals who are not familiar with the
subject, and will serve as a good reference book for professionals
who are experienced with claims. It should be noted that all the
definitions and methodologies detailed in this book have been used
in arbitration, litigation and other alternative dispute
resolutions (ADRs) across the world.

 


Although legal systems vary across the world,
the principal concept behind construction claims is identical, that
is:

 


Contractual/legal obligation > Breach of
obligation > Damage to other party > Claim

 


Furthermore, despite the complex legal issues
that could arise in various jurisdictions across Europe and the
world, there is always a requirement to prove your case. This
rationale would apply if you were submitting a claim, defending one
or raising a counter-claim. This book will not discuss case law
from legal jurisdictions around the world. Instead, it will focus
on the science behind claims and the technical methodologies used
globally to successfully prove them. Also included is a topic that
deals with how to establish “causation” for claims, that is, how
claims are “proved” by using a “cause and effect” approach to them,
as opposed to the common but flawed “global claims” approach used
by many companies.

 


Thus, this book deals mainly with the
technical aspects of a claim and how they are used to support its
contractual and legal aspects.

 


 


DEFINITIONS

 


As-planned programme – The project’s baseline
programme, which clearly sets out the sequence and methodology of
operations that the contractor intends to use to complete the
project.

 


As-built programme – The programme which
details the actual dates of construction, sequence and methodology
of operations that the contractor used to build the project.

 


CM/PM – Construction manager (CM)/Project
manager (PM) (the client’s project consultants).

 


Construction management – Generally, this is
a business model for a construction project where one consultant
serves as the construction consultant and manages several package
sub-contractors who have direct contracts with the client. The
client could also have other specialist consultants that offer
design and other services.

 


Critical path – The critical path is the path
or sequence of operations (critical activities) which represents
the longest time required to complete the project or a section
(milestone) of it. A delay in any activity in the critical path
causes a delay to the project completion date or a section
(milestone) of it, unless mitigation measures are undertaken.

 


EOT – Extension of time to the contract
duration; this is a commonly used term for claims.

 


Project management – Generally, this is a
business model for a construction project where one consultant
serves as the construction consultant and manages a general
contractor who has a contract with the client. The client could
also have other specialist consultants that offer design and other
services.

 


 



CHAPTER 1

 


WHAT IS A CLAIM AND WHAT ARE THE CAUSES FOR A
CLAIM?

 


The Oxford Dictionary defines a “claim” as
being “a demand for something considered one’s due”.

 


A construction claim generally tends to have
negative connotations in the construction industry, and claims
scenarios on projects usually result in strained relationships
between the contracting parties. Unfortunately, construction claims
are a common occurrence on projects and they are becoming more and
more prevalent around the world. When it comes to claims, it is
critical that the contracting parties adopt a proactive and
positive approach rather than a reactive and negative one.

 


Construction claims are usually submitted by
contractors or sub-contractors for recovering additional sums of
money or for extending the original duration of the contract (to
get relief from liquidated damages – Extension of Time claims)
owing to delay or disruption to their works caused by the acts of
the other contracting party. It should be noted that claims from
the developers and construction consultants are also quite
common.

 


A claim has to be identified and proved
according to the relevant terms and conditions in the contract
agreement between the parties. The pertinent terms may be
incorporated into contract agreements or they may be implied by the
statute laws of the country. To conclude, the rationale of a
contractual claim must be based on the express or implied terms of
the contract.

 


On a construction project, claims can take
place between any of the contracting parties, for example, between
the client and the contractor, the contractor and his
sub-contractor(s), the client and his consultants, and so on.

 


Claims on construction projects generally
relate to the following:

1. Claim for an extension of time to the
contract duration – a claim from the contractor to the developer
(or from the sub-contractor to the general contractor).
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