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Chapter 1

 



Introduction

The telephone rings

 


You owe it. You know you owe it. But for some
reason or other, you haven’t paid it. Maybe you haven’t had the
money—the economy hasn’t been what it was-- or maybe it just
slipped your mind or maybe you depended on someone else to pay it
and that person, for whatever reason, didn’t. But the fact is that
that bill has gone unpaid.

 


The phone rings. The person on the other end
of the line says he is calling to collect on the debt. He is
insistent and you are embarrassed about it anyway. But you feel
like he is using tactics to collect the debt that are just not
fair.

 


A letter

 


You make a trip out to the mailbox. In the
pile of letters you find, there is one from a collection agency.
They demand payment by a certain date or they will take action. You
feel that what they are doing is demeaning and unfair. Do you have
any recourse? What exactly are your rights when someone collects on
a debt?

 


Can’t remember it

 


You get a phone call. The caller identifies
himself as a collector for Bills R US, Inc. He says, “We have a
bill here for $156 that has been sent to us by Dr. Johnson for
collection. We need to receive payment within the next few days or
we will be required to take action on this debt.”

 


Dr. Johnson is the specialist you went to
over two years ago for a medical problem. As far as you knew, you
owed him nothing more. What this is about you have no idea.

 


In common

 


All of these have one thing in common. They
are attempts to collect a debt. This is fine if the debt collectors
are simply alerting you to the debt and asking that it be paid. But
sometimes they do more than that. For some of them, it is often a
lot more.

 


Can a debt collector do or say anything to
collect on a debt? The short answer is no.

 


The problem

 


A debt collector is looking for some kind of
influence over you. That you didn’t pay the bill in the first
instance means, to him, that you are not going to be all that
interested in paying it now simply by asking. What is needed is
something else, some kind of leverage to influence you to pay the
money you owe.

 


He could file a lawsuit, for instance, and
that would be fine and effective although a tough thing for you.
But the debt collector doesn’t want to do that. Filing a lawsuit
will raise the costs of the collection and prolong the time it
takes to get the money. And not getting money fast keeps money out
of his pocket. The fact is, the more able a debt collector is to
get you to pay without taking it to court, the quicker that debt
collector can show a profit and the better that profit will be. So
he needs leverage of some kind to knock you off of what he
considers to be the fence about paying your bill.

 


But what to use?

 


In the past, what was used was
misrepresentation and abuse. To be blunt about it, it was lies and
threats. If you could get someone to believe, for example, that
you, a debt collector, were actually a government official and that
the debt had some kind of official status as a result, it was more
likely that the debtor would cough up the funds to pay the debt. Or
if you could get them to think that you were going to file a
lawsuit soon, even though you had no intention of doing such a
thing, they would be motivated to pony up the money to avoid
that.

 


On the other hand, if you could dominate them
psychologically through intimidation, by, for example, using
profanity, ethnic slurs, or by repeated calling at all hours of the
day or night. Or they might show up at places or at events where
their appearance would be embarrassing, places like a church or at
events such as a funeral. This would be pressure brought to bear on
the debtor to get them to pay.

 


Or if you could threaten them with jail time
for not paying their debts or threaten to have someone come and
rough them up or threaten to take their home or their car--that
would create enough incentive to get them to pay the debt to stop
the threats or to prevent what the threat promised.

 


This is leverage and a leverage obtained
pretty cheaply. And it worked quite often. The overhead was kept
down and that meant the profits would be up.

 


It just isn’t right

 


The problem was that this kind of conduct is
just not right. To lie to people and to threaten them is the moral
thing to do. And it isn’t the way business should be done either.
It’s the way of the mob not of the marketplace.

 


But what could individual people subjected to
this kind of treatment do? The answer prior to 1977 would have been
“not much.” There were a lot of abuses then but if you could not
make out a claim for something like “intentional infliction of
emotional distress” or for some kind of violation of the state’s
unfair trade practices act, the abused debtor was out of luck. And
these kinds of cases were hard to make. So the parties were often
just out of luck.

 


In 1977, this all changed.

 


The Fair Debt Collection Practices Act
(FDCPA)

 


Congress passed the Fair Debt Collection
Practices Act to protect people from the unfair, abusive, and
deceptive practices of debt collectors.

 


Enter the Fair Debt Collections Practices Act
(FDCPA.) The FDCPA was passed by Congress in 1977 to address the
aggressive and abusive tactics and practices collection agents and
agencies were using to collect debts. According to Congress

 


(a) There is abundant evidence of the use of
abusive, deceptive, and unfair debt collection practices by many
debt collectors. Abusive debt collection practices contribute to
the number of personal bankruptcies, to marital instability, to the
loss of jobs, and to invasions of individual privacy.

 


(b) Existing laws and procedures for
redressing these injuries are inadequate to protect consumers. (15
USC § 1692)

 


The act limits what debt collectors can do
and grants certain rights to people who are the focus of collection
efforts by collection agencies. What it did, in essence, was to
make illegal many kinds of methods debt collectors were using to
obtain any leverage over the debtor they could. Passing the FDCPA
meant that attempting to obtain any leverage over the debtor other
than the leverage of the debt itself was illegal.

 


Has this stopped all of the abusive tactics
used by debt collectors? No, it hasn’t. Every year there are
thousands of complaints made against debt collection agencies for
abusive practices and the numbers seem to be growing.

 


In 2004, for instance, consumers lodged
58,698 complaints of abusive practices against debt collectors with
the Federal Trade Commission (up from 13,950 in 2000.) In 2005,
that number rose to 66,627. That’s an increase of close to 13% (or
an increase of 377% from 2000.)

 


And these are not final totals either. Most
people wouldn’t file a complaint with the Federal Trade Commission;
most would simply not know they could and others would simply
prefer not to. So the actual figure is a lot higher.

 


What does this mean? It means that debt
collectors are still asserting themselves in ways that give them
more leverage, more leverage that is now illegal under the FDCPA.
And that means you might be subject to improper debt collection
tactics in the unfortunate event you have not paid a debt-- for
whatever reason that may be.

 


So what can you do about this? You can know
your rights and take them to court when those rights have been
violated. That is what this book is for.


----------------------------------------------------------

 



Chapter 2

 


Debt collectors and consumer debt

 


What is covered by the FDCPA?

 


The FDCPA is directed at the conduct of
debt collectors collecting on consumer debts.

 


To get to what the specific rights are under
the FDCPA, we first have to understand just who it is the law is
directed against.

 


It is not all debts and all the people and
firms that collect them that was the problem for Congress. It was
the collection of consumer debts by debt
collectors that was the problem. The FDCPA, and the rights
it creates, are directed only at debt collectors who are collecting
on consumer debts.

 


What is consumer debt?

 


The FDCPA covers only debts resulting from
consumer items, that is, debts resulting from personal,
non-business items.

 


So what is a consumer debt? Early on, the
argument was made that a consumer debt is a debt where credit is
extended. That argument, if it had been widely followed, would have
restricted the FDCPA to collecting only on debts for consumer goods
which were purchased on account. So things like refrigerators,
washers and dryers, bedroom suites or the like purchased from your
friendly neighborhood retail store would have been covered. But it
would not have covered things like bounced checks, student loans,
rent on an apartment or on any kind of rent-to-own agreement for
furniture and appliances, for example.

 


But that argument has not been adopted by the
vast majority of the courts. So an extension of credit is not
needed to invoke the protections of the FDCPA. All that is needed
is some kind of debt for the purchase of a consumer item.

 


But that excludes right off debts for items
used in a business and any debts incurred for business reasons. In
other words, business debts are not covered by the FDCPA.

 


So what kinds of debts are consumer debts
under the FDCPA? The courts have held the following are:

 


√ Medical bills

√ Student loans

√ Bounced checks for personal, family or
household purposes

√ Credit card payments

√ Rent

√ Fees to home owner’s associations

√ Repairs bills for cars, appliances,
furniture, etc.

√ Charges for water and sewer service
originally owed to a county

 


The following are not consumer debts:

 


√ Alimony and child support

√ Unpaid taxes

√ Personal injury awards

√ Business loans

√ Agricultural loans

√ Collection on a note for a bail bond

√ Leases of equipment for business
purposes

√ Payments for stolen cable transmissions.
(A debt resulting from anything stolen would seem to be exempt
also.)

 


Debt Collectors

 


The FDCPA applies only to debt collectors,
that is, those who collect consumer debts. It does not apply to
creditors. (There are exceptions to this, however.)

 


Since the FDCPA applies only to debt
collectors, just who is a debt collector?

 


Debt collectors are defined as those who are
engaged in a business the principle purpose of which is to collect
the debts of others. It includes any persons who regularly attempt
to collect the debts of others. It is, in short, any third party
who collects debts for others.

 


Creditors, or those who attempt to collect
their own debts, are not subject to the FDCPA.

 


So, for example, if a doctor’s office calls
and attempts to get you to pay a bill you owe, that doctor’s office
is a creditor and not a debt collector and does not come under the
FDCPA.

 


But if that doctor’s office sends the debt
off to an agency which specializes in collecting debts, that agency
is a debt collector and you have all the rights of the FDCPA
available to you if they attempt to collect on that debt.

[image: tmp_c568286684552f47a5bffa55aa2c6aaa_PLl8vd_html_m2187a47f.png] BUT NOTE: Though they may not be bill collectors
under federal law, creditors who collect on their own accounts may be
considered debt collectors under state law. (This is true under the
laws of California, for instance.) So make sure you understand the
law of the state in which you live to see if the actions of
creditors in collecting their own accounts are not subject to the
state unfair debt collections law or to the state unfair trade
practices law. That may allow a lawsuit against a creditor when
that creditor uses tactics that are unfair or unconscionable or
where they just don’t tell the truth.

 


 


Specific examples

 


Even though the FDCPA covers only debt
collectors, the definition still covers a lot of territory.
Specific persons and organizations that are considered debt
collectors are:

 


√ Debt collectors

√ Attorneys who regularly collect debts even
though that is a minimal part of and even incidental to other legal
work (4% in one case)

√ Attorneys who collect for home owner’s
associations

√ Attorneys who collect debts for
landlords

√ Any attorney on the payroll of a creditor
where that relationship is not clearly identified.

√ Any creditor who uses another name when
collecting a debt.

 


Creditor’s using another name

 


This last category, creditors who use another
name to collect a debt, is an exception to the rule that creditors
are not subject to the FDCPA. Even if a creditor is collecting on
its own debt, if that creditor is attempting to collect that debt
under another name, he will be liable under the FDCPA for any
violations of the act. In other words, the rights that a debtor has
under the FDCPA apply to a creditor seeking to collect on his own
debt if that creditor uses another name to do it.

 


Why would they do this? Why would a creditor
try to collect a debt under any other name? Oftentimes this comes
from a creditor using the letterhead of his or its attorney to
collect a debt. They would do this because it packs a bigger wallop
than it might if it came from the local Pic ‘n Save or from the
doctor’s office. But, if they do this, if they operate under
another name to collect the debt, that will make them a debt
collector under the FDCPA. This means that all the rights you have
under the FDCPA are available if they attempt to collect on the
debt.

 


The provision in the FDCPA for this is 15 USC
§ 1692(a)(6). That exception to the creditor rule applies to:

 


√ A creditor who uses another name other
than his own to collect his debts.

 


○ This includes any fictitious name or any
firm which uses its attorney’s name to send out notices.

√ Any attorney employee who collects debts
using stationery indicating that they are employed by someone other
than the creditor or are independent or separate from the
creditor.

○ For example, ABC Corp. sends collection
letters on the stationery of "John Jones, Attorney-at-Law."

√ The creditor regularly collects debts for
another creditor.

○ However, he is a debt collector only for
purposes of collecting these debts, not when he collects on his own
debt in his own name.

√ The creditor's collection division is not
clearly identified as being affiliated with the creditor.

○ The main example of this is the case where
the creditor, National Credit Corporation, for example, sends out a
collection notice with the name “Collection Department” with
nothing else that links it to the creditor, that is, no information
stating that it is coming from a department of the National Credit
Corporation.

[image: tmp_c568286684552f47a5bffa55aa2c6aaa_PLl8vd_html_m2187a47f.png] BUT NOTE: The creditor is not a debt collector if
the creditor's correspondence is clearly labeled as being from the
"Collection Department, a unit of National Credit Corporation"
since the creditor is not using a "name other than his (or its)
own" in that instance.

Any of these attempts by creditors are
covered by the FDCPA. This means that if you are contacted by any
one of these types of creditor situations, the rights you have
under the FDCPA will apply.

 


Others who are exempt

 


There are others who are exempt from the
provisions of the FDCPA. They are:

 


√ Any officer or employee of a creditor
while, in the name of the creditor, collects debts for that
creditor.

√ Any person while collecting for an
affiliate owned or controlled by a creditor company where that
affiliate does not engage in the collection of debts for anyone
else.

√ Any officer or employee of the United
States or any State to the extent that collecting or attempting to
collect any debt is in the performance of his official duties.

[image: tmp_c568286684552f47a5bffa55aa2c6aaa_PLl8vd_html_m2187a47f.png]

○ BUT NOTE: This applies only if the debt is
being collected by the officer or employee of the government. Many
times, the government will pass on a debt to an outside collection
agency for collection. If this happens, the outside collection
agency is not exempt.

 


 The federal government will often refer
student loans, for example, to outside collection agencies. These
collection agencies are not exempt.

 


○ Even when a government agency is
collecting on a debt, that government agency may have policies that
mirror the FDCPA. One example of this is the Internal Revenue
Service (IRS).

 


√ Any person while serving or attempting to
serve legal process on any other person in connection with the
judicial enforcement of any debt.

√ Any nonprofit organization consumer credit
counseling service that assists consumers in the liquidation of
their debts by receiving payments and distributing them to
creditors.

[image: tmp_c568286684552f47a5bffa55aa2c6aaa_PLl8vd_html_m2187a47f.png]

○ BUT NOTE: This does not apply to
for-profit credit counseling services which accept fees and
regularly pay creditors with those fees on your behalf. They are
not exempt.

 


√ Any person who collects a debt once in a
while or in isolated cases. (Not the primary business.)


-------------------------------------------


Chapter 3

 


Contact with others

 


A debt collector may not communicate with
any other person about your debt. But they may contact other
persons to find out how to get a hold of you (contact
information.)

 


Debt collectors often try to contact others.
In the past, they would do this to pressure the debtor to pay up.
It was a kind of blackmail. “If you don’t pay up,” so the gambit
went, “I am going to make sure that people know you are a deadbeat
who won’t pay his bills.” If you didn’t, they did.

 


This is now illegal under the FDCPA. A debt
collector may not contact anyone other than you or your spouse
without your permission except to find out where you live. And, in
contacting other people to find out where you live, you have
certain rights.

 


FDCPA Right #1—A
debt collector may not communicate with anybody else about your
debt without your permission (15 USC §1692c(a)), except to find out
how to contact you (location information.)

 


Result: There may
be no communications with anybody else about your debt except to
find out where you can be located.

 


Scope: The problem is that this contact can be with anyone,
including people at your work. The possibility that the boss might
find out, even though it is less likely with the rights you have
under the FDCPA, makes for added stress. This added stress is
counted on by debt collectors to pressure debtors for payment. But
the potential contact with the boss is limited only to finding out
how to contact you--the debt collector may not talk about anything
else. This, of course, will not prevent the boss from asking you
what it was all about and therein lies the problem. But that
information cannot come from the debt collector himself. (More on
this later.)

 


But this does not mean that the debt
collector may not call you at work. He can and probably will since
the pressure on you will be raised some by his doing it.

 


So what do you do?

 


[image: tmp_c568286684552f47a5bffa55aa2c6aaa_PLl8vd_html_m2e46078b.png] Solving the problem of the work
call

 


By Letter

 


So how do you solve the problem of bill
collectors calling you at work? If the initial contact with you is
by letter, you should write a letter that sets out when and where
you will receive calls. This letter should include a statement that
you are not allowed to receive any calls for debt collection at
work. Something like “Please do not call me at work. I am not
allowed to receive those types of calls at my workplace.” That
should do it. Then send that letter to the debt collection agency
by return receipt requested or fax it. Any telephone calls after
that at work are violations of the FDCPA.

 


MRC Service, Inc.

1493 Seventh Circle of Hell

Death Valley, Hotana 00666

 


[Optional] Re: Debt no.
123456 [found on the letter sent to you
from the debt collection agency.]

 


Dear Sir,

Pursuant to my rights under the Fair Debt
Collection Practices Act, I am writing this letter to inform you
that I cannot receive these kinds of debt collection phone calls at
work. Please do not call me at work again.

 


Sincerely,

 


John Q. Public

 


Phone call

 


But the first contact might be at work, so
what do you do about that? Again, this is an effective tactic that
bill collectors will use to get you to pay up. There is a threat to
it that calling the house doesn’t have so it might be used by the
debt collector against you. So what do you do?

 


A statement on the telephone, “Look, I’m not
supposed to receive these kinds of calls at work” is going to raise
some eyebrows in the office if it is overheard and will require
some explanation that might be awkward or embarrassing. So it would
be better to avoid that if you think there are ears around that
might hear. Try this:

 


Receptionist: “Scott, there’s a call for you
from a Mr. Jones on line one.”

 


Mr. Clark (in his
cubicle): “Thanks Cathy.” (Hits the button
on the telephone.) “This is Scott
Clark.”

 


Debt collector: “Mr. Clark, this is George
Jones from JRC Recovery Services. You have an outstanding bill
owing to Dr. Johnson in the amount of $237. That bill has been
outstanding for some time. It has now been sent to us for
collection. We need to know when you’re going to pay this Mr.
Clark?”

 


Mr. Clark (caught by surprise): “Well, uh, I
don’t know.” He immediately catches himself before he says anything
else. There are others around who can hear.

 


What to say

 


Mr. Clark: “Who are you with?”

 


Debt collector: “JRC Recovery Services.”

 


Mr. Clark (writes it down): “Right. Would
you give me your address please and your telephone number?

 


(Debt collector gives the address and the
number.)

 


Mr. Clark: “Thank you. Send me what you have
on this and I’ll get back to you. Do you have our address?”

 


NOTE: Use “our” address rather than “my”
address. It’s ambiguous enough for anyone listening.

 


ALSO NOTE: They may ask you at this point if
you are disputing the debt. If they do, say yes. Disputing the debt
stops everything until the debt is verified. (More on this later.)
That should end the calling until you can get a letter off telling
them not to do that again.

 


Debt collector: Does this mean you are
disputing this debt?

 


Mr. Clark: Yes, it does [or] Yes I am.

 


Debt collector: “We have it. But we do need
to resolve this matter. It has been outstanding far too long and we
need to close this thing out as soon as possible.”

 


Mr. Clark: “I understand that. Send me what
you have and I’ll get back to you on it.”

 


If they persist that something needs to be
done about it then insist again that they send you what they have.
If they continue, then thank them and hang up. There is no
obligation for you to talk to them any further.

 


Calling Back

 


If they call back immediately after that, it
is harassment and a violation of the FCPA. That means you have a
lawsuit. But keep insisting they send you what they have. If they
keep calling back, that is a stronger and stronger case for
harassment and the potential for damages just piles up. If this
causes problems for you at work, you have a claim against them for
that kind of damage.

 


But I suspect they won’t do it more than
once and certainly not more than twice. There’s too much at stake
for them if they do it any more than that.

 


Send a Letter

 


Pocket their address so that it won’t be
around your desk for anybody wanting to snoop. Then, as quickly as
possible, write them a letter telling them that you cannot take
calls like this at work. (Use the above example.) Send it overnight
if you want to but make sure it is sent “return receipt requested”
or faxed. Keep a copy of it in your file.

 


Sending this letter to them raises the
stakes even higher because by calling you at work after that, if
they didn’t violate the FDCPA before this, they will have violated
it then. The only question is damages.

 


If they persist

 


If they do keep calling you back, do not
take the call. Tell the receptionist to take a message. Don’t worry
about what the debt collector might say to the receptionist because
he will be in a bind. He can’t say what he wants to say without it
being a violation of your rights and he knows that. So he’ll
probably say something like, “It is important that Mr. Clark call
me.” That may make out a violation on it’s own but the calls will
stop long enough for you to get your letter off.

 


Make sure you keep notes about what was said
in all the conversations to you and to anybody else. And make sure
you note how many times the collector called back and who he talked
to. If there is a message slip, keep it. Then take all of this and
write a letter to the debt collection agency detailing what was
said and done. Send it return receipt requested or fax it. Then
take this information, breathe a sigh of relief, and read Chapter
9.

 


Questions, questions
(maybe)

 


Of course, the calls will
stop but that may not stop the questions. So what do you do if a
co-worker asks, “What was that
all about”? The answer is: “Just something that
has come up I need to deal with.” And that’s that. No need to go
any further about it. What you have just said can mean anything
from trying to deal with an irate customer or client under the
radar (without management noticing) to more personal types of
problems you or your family (or even friends, for that matter)
might have. So a co-worker will probably not probe any further. But
even if he or she does, there’s no need to say anything further
about it.

 


And there is no reason to hesitate or feel
awkward about any of this. You have rights in this kind of
situation and you shouldn’t feel like you are in an inferior
position or in any position you cannot defend. On the contrary, you
are in a real position of strength here. If the debt collector
strays even a little to the right-hand or to the left, you’ve got a
good lawsuit on your hands. So just relax.

 


Contact for Location Information

 


FDCPA Right #2—A
debt collector may not communicate with another person to talk to
that person about your debt. 15 USC §1692b(2).

 


Result: Even when a
debt collector is contacting someone else to find out where you
live, he cannot talk to that person about the debt.

 


Scope: That means
he cannot talk to any party other than you (or your spouse) about
the debt. Period.

[image: tmp_c568286684552f47a5bffa55aa2c6aaa_PLl8vd_html_m2187a47f.png]NOTE: This is an absolute; they
may not talk to anyone else about your debt (except your spouse.)
This is true even though the other person raises the subject of the
debt with the debt collector. If the debt collector talks to that
other person about your debt he is violating this provision of the
FDCPA whether he brings it up or whether the other person brings it
up. If he talks about it, it is a violation. And a violation means
you have a lawsuit.

 


So when calling another person,

 


√ The debt collector may only ask for
contact information and may not add any thing else about the debt
itself at all nor may he add anything implying that a debt is
owed.

○ If the debt collector calls a neighbor (or
boss, or anyone else), for instance, and asks the neighbor to have
the debtor call him regarding an “important matter,” this is a
violation of the FDCPA.

 In other words, the call
to any other person may not include anything else about the reason
for the call.

 


FDCPA Right #3—A
debt collector may not communicate with others without identifying
himself, stating that he is confirming or correcting location
information about you, and, only if requested, identifying his
employer. (15 USC §1692b(1).)

 


Result: The debt
collector may not talk to others anonymously when finding out where
you live. He must identify himself and can only identify who he
works for when asked.

 


Scope: This is true
for anyone including the boss. The threat is that the boss may ask
who the person works for, something natural in a business setting,
and the identification of that company might alert the boss to the
fact that you owe money. (Or the tone of the debt collector might
do it. This tone often ranges from that of a probation officer to
that of a prison guard.)

 


A Call to the Boss?

[image: tmp_c568286684552f47a5bffa55aa2c6aaa_PLl8vd_html_m2187a47f.png] BUT NOTE: That telephone call to the boss can
only take place when the bill collector does not have any location
information about you in the first place. If he does know how to
get in contact with you, any talking with the boss is a
misrepresentation and violation of your rights under §1692e. In
other words, if he knows where you live and talks to the boss or to
anyone else ostensibly to get location information on you, this is
a violation and you have a lawsuit.

 


It’s high risk

 


You should understand that even though there
is no prohibition that the debt collector cannot contact your boss
to find out how to get in touch with you (and for no other purpose)
this is a high risk strategy for them to pursue. That they may want
to do it is certain—it increases the pressure on you to cough up
the money for the debt. But you need to understand that there are
any number of things that can go wrong with this type of phone
call, all of them bad for the debt collector. So even though debt
collectors might want to call the boss to get leverage, they are
not likely to do it. A lawsuit would be staring them in the face if
they stray even a bit and it would not be a successful day for them
if they end up with that instead of the money you owe for video
rental late fees. So it is likely that most bill collectors won’t
court that kind of risk by talking to the boss to find out how to
get in touch with you.

 


But there may be a small minority who are
looking to put their section over the top who have a slash and burn
attitude. So what do you do if confronted by one of these?

 


The Boss

[image: tmp_c568286684552f47a5bffa55aa2c6aaa_PLl8vd_html_m2e46078b.png] The boss comes up to you and
says, “Scott, I got a call today from a Stuart Johnson at MNS
Services. He asked me if you worked here and I told him yes, of
course. When I asked him what it was about, he said that he needed
to talk to you. What’s this all about?”

 


The heart starts pounding and the face
begins to take on the coloring of a tomato. It seems as if the boss
has the goods on you and on your personal life. So what do you
do?

 


Relax

 


First of all, relax. The boss only knows
what’s happening for sure if you tell him what’s happening. So
don’t volunteer what’s going on. Don’t confess, in other words.
There’s no need to. Nothing requires you to do this. It’s not
against the law nor is it against any standards of decency to
refuse to confess what is going on to the boss. As a matter of
fact, personal matters are your affair as a matter of decency and
privacy so you do have that on your side.

 


Second, relax. You have rights on your side
so you don’t need to feel defensive about it or feel like you are
the underdog in the situation. You owe the money, of course, and
that can be embarrassing. But that is all it is. You haven’t killed
anyone, you haven’t stolen anything from anyone, nor have you
pranced around in your underwear (or worse) in the public square
and someone’s got the photos. (Anyone else have that dream? If not,
I deny everything.) You have done nothing wrong. So relax.

 


“Something’s come
up”

 


Now, after getting yourself relaxed, just
tell the boss it’s a matter that has come up that you need to deal
with and leave it at that.

 


Boss: So what’s this all about Scott?

 


Scott: Something’s come up I need to deal
with.

 


Simple as that.

 


It’s vague

 


That kind of answer is vague enough to cover
problems from your own debts to something having to do with your
spouse or children or with members of your extended family. What I
think you’ll get in response, if the boss is sympathetic at all, is
something like, “If I can help, let me know.” But if you have a
sub-human species for a boss, you might get a “Well, you know,
Scott. We don’t allow our employees to bring their personal
problems to work with them. You need to solve those on your own
time.” But you can weather that one can’t you? Just suck it up, as
they used to say in high school sports, take a deep breath and
forget about it. It’s not a big deal.

 


No he won’t

 


“But these both skirt the
issue,” says some cynic. “He’ll know it’s a bill collector calling
on a bill.” He will know that only if you tell him. And there isn’t any reason
to tell him. If he asks you whether or not it’s a bill, just say
that there have been some problems that have come to my attention
that I need to deal with. It’s not exactly a direct response but it
is enough of a response to require the boss to pry if he wants
anything else. (He won’t.) And it is still vague enough to cover a
lot of other things besides your own debt problems. Insist that
it’s a personal matter you need to deal with and that it doesn’t
affect your work. That will be an admission of nothing that is
embarrassing for you regardless of what you know about it. The
employer has no right to know about it other than what you tell
him, so let it go at that.

 


But it will be highly unlikely that you will
need to deal with this. Again, calling the boss is a high risk
tactic; there are a lot of things that can go wrong for the bill
collector that may end up blowing in his face. So few will be
tempted to use it. But keep your powder dry just in case.

 


 


FDCPA Right #4—A
debt collector may not communicate with any other person for
location information more than once unless

 


1 - requested by that other person to do so,
or

2 - the debt collector reasonably
believes

a) that the earlier response of that other
person is wrong or incomplete and

b) that that other person now has correct or
complete location information. (15 USC §1692b(3).)

 


Result: There can
be only one contact with any other person to find out where you
live unless the debt collector can show that he meets criteria 1
and 2.

 


Scope: Looking at
this provision alone, this could mean one contact per person
allowing the debt collector to contact any number of other people
at least once. But when the debt collector knows where you live and
how to get in touch with you, to contact anyone else for the
purpose violates §1692e against misrepresentation and §1692d
against abuse and harassment. The upshot of this is that once the
debt collector has the information allowing him to get in touch
with you, he cannot contact anyone else.

 


 


FDCPA Right #5—A
debt collector may not contact another person by postcard to find
out where you live. (15 USC §1692b(4).)

 


Result: Postcards
are not allowed to communicate with other people to find out where
you live.

 


Scope: This is
absolute. Postcards may not be used at all. End of story.

 


 


FDCPA Right #6—A
debt collector may not contact another person by mail or by
telegram where the envelope used has any language or symbol on the
outside of it indicating that the person sending the letter is in
the debt collection business or that the letter or telegram relates
to the collection of a debt. 15 USC §1692b(5). The debt collector
may include the name of the collection agency on the outside only
when that name does not disclose that it is a debt collection
agency. Otherwise, only the address may be used. 15 USC
§1692f(8).

 


Result:: No
envelopes may be used that have any words or symbols on the outside
which will alert anyone that the letter is from a debt collector
and that it is being sent for the purpose of collecting a debt. And
the debt collection agency may only use its address when the name
of the agency discloses that it is in the debt collection business.
(MNS Debt Collection Services, Inc., for example.)

 


Scope: This means
any symbol or language leading people to conclude that the letter
is for a debt and from a debt collection agency.

 


 


FDCPA Right #7—A
debt collector may not communicate with another person for location
information when the debt collector knows that you are represented
by an attorney and knows or can readily find out the
attorney’s name and address, unless the attorney doesn’t respond in
a reasonable period of time. (15 USC §1692b(6).

 


Result: Once the
debt collector knows you are represented by an attorney, any
communication with any other person must cease. (See above for the
limitations on third party communications.)

 


Scope: This applies
even if the debt collector doesn’t know the name but it can be
found out easily by reference to something else.


----------------------------------------------


Chapter 4

 


 


You have certain rights under the FDCPA when
the debt collector attempts to contact you or to communicate with
you. These rights are a very important part of the FDCPA.

 


But before we talk about the rights, we need
to take a brief interlude to talk about standards.

 


The Least Sophisticated Consumer Standard

 


Any communication by the debt collector to
the debtor is judged by the “least sophisticated consumer”
standard.

Standards are very important in the law. The
standard for conduct in personal injury cases, for instance, the
standard for care is reasonable care. What that reasonable is
defined by the standard of a “reasonable man,” or now, the
“reasonable person.” The reasonable man standard requires that
people conduct themselves under the circumstances in such a way
that a reasonable person would under the same circumstances. If
they do, there is no liability even though there might be an
injury. But if they don’t conduct themselves as a reasonable man
would, they had better get ready to pay.

What the reasonable man standard is is a benchmark
that courts use to judge the conduct of people. And it is these
kinds of standards that allow the law to apply equally to all, a
very important point in a country that aspires to democratic
systems and institutions. It is the very basis for the rule of law,
something that a democracy needs to keep people equal.

The FDCPA also has a standard. When it comes to
communications with the debtor, the courts use what is called the
“least sophisticated consumer” standard. The least sophisticated
consumer standard means that if the least sophisticated consumer
does not understand it, is confused by it, or understands it to
mean something that is contrary to the rights consumers have under
the FDCPA, that communication violates the FDCPA. The courts will
examine any communication by a debt collector in the light of this
standard to determine a violation of the FDCPA.

The least sophisticated consumer standard was
established by the courts to give the widest possible scope to the
rights created by the FDCPA. The courts have figured that Congress
meant the FDCPA to extend to all and to “ensure that the FDCPA
protects all consumers, the gullible was well as the shrewd.” All
need protection.

Under the least sophisticated consumer standard, the
courts will not accept any interpretation of the communication that
is out of the ordinary or bizarre. The interpretation is what the
least sophisticated consumer would understand is being communicated
by the debt collector.

[image: tmp_c568286684552f47a5bffa55aa2c6aaa_PLl8vd_html_m2e46078b.png] Under the least sophisticated
consumer standard, any collection communication which can be read
credibly in two or more ways, that is, has two or more meanings,
that communication violates the law when at least one of those
meanings is misleading.

 


 


FDCPA Rights

 


Now that we have to standard under our
belts, we are ready to address the rights available when the debt
collector contacts you.

 


FDCPA Right #8—A
debt collector may not communicate with you by postcard. (15 USC
§1692f(7).

 


Result: The debt
collector may not contact you by postcard.

 


Scope: This is
absolute; there are no exceptions. End of story.

 


FDCPA Right #9— A
debt collector may not contact another person by mail or by
telegram where the envelope used has any language or symbol on the
outside indicating that the debt collector sending the letter is in
the debt collection business or that the letter or telegram relates
to the collection of a debt. 15 USC §1692b(5). The debt collector
may include the name of the collection agency only when that name
does not disclose that it is a debt collection agency. Otherwise,
only the address may be used. 15 USC §1692f(8).

 


Result:: No
envelopes may be used that have any words or symbols on the outside
which will alert anyone that the letter is from a debt collector
and that it is for the purpose of collecting a debt. And the debt
collection agency may use the address only when the name of the
agency discloses that it is in the collection business.

 


Scope: This applies
to the debtor himself just as it applies to any third party and
means that any symbol or language leading people to conclude that
it is for a debt and from a debt collection agency is a
violation.

 


[image: tmp_c568286684552f47a5bffa55aa2c6aaa_PLl8vd_html_m2e46078b.png] For example, the use by a debt collector of the
name “US Department of Education” on the outside of the envelope
sent to collect a student loan is a violation of this section.

 


FDCPA Right #10—A
debt collector may not communicate with you after he knows you are
represented by an attorney and he can readily find out the
attorney’s name and address (unless the attorney fails to respond
within a reasonable period of time.) (15 USC §1692c(a)(2).

 


Result: The debt
collector must talk to your attorney when he knows you have one. He
may not talk to you after he is informed of this.

 


Scope: This right
applies to the debtor also and means that the debt collector may
not talk to you after he finds out you have an attorney even if he
doesn’t know the name so long as that name and contact information
can be found out readily.

 


FDCPA Right #11—A
debt collector may not call you at a time which is known to be or
should be known to be inconvenient. (Calls made before 8 a.m. and
after 9 p.m. without your permission are assumed to be
inconvenient.) (15 USC §1692c (a)(1).

 


Result: A debt
collector may not call you at times that are inconvenient.

 


Scope: An
inconvenient time is a time that is inconvenient for you.
That the FDCPA sets times that are assumed to be convenient doesn’t
mean that they are in fact convenient for you. They may not be. So
you set the times with the debt collector that are most convenient
for you to receive calls. This may include not being called on
specific days.

 


MRC Service, Inc.

2300 Dante’s Inferno

Hot Place, Flamornia 00666

 


[Optional] Re: Debt no.
123456 [found on the letter sent to you
from the debt collection agency.]

 


Dear Sir,

Pursuant to my rights under
the Fair Debt Collection Practices Act, I am writing this letter to
inform you that it is inconvenient for me to receive any telephone
calls from you before [12 noon, just as an example] or after [6
p.m., for instance]. It is also inconvenient for me to receive any phone calls
on [Sunday, for instance] or on [Wednesday, for instance].

 


Sincerely,

John Q. Public

 


FDCPA Right #12—A
debt collector may not contact you at any place which is known or
should be known to be inconvenient, without your permission. (15
USC §1692c (a)(1).

 


Result: A debt
collector may not contact you at any place that is
inconvenient.

 


Scope: An
inconvenient place is a place that is inconvenient to you.
You are in charge here. So any attempts to contact you are a place
that is inconvenient to you is a violation.

 


 


FDCPA Right #13—A
debt collector may not contact you at any place that is unusual for
such contacts, without your permission. (15 USC §1692c (a)(1).

 


Result: A debt
collector may not contact you at unusual places.

 


Scope: These places
would be those where contact for debt collection is not usually
made.

 


 



Visit: http://www.smashwords.com/books/view/14333
to purchase this book to continue reading. Show the author you
appreciate their work!
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