Copyright © 1982 by Stephen Goldin. All Rights Reserved.
Cover image copyright © Paul Moore.
NOTE: The Business of Being a Writer was originally published in 1982, before the widespread use of personal computers, the Internet, and electronic publishing. While this excerpt has been updated, it is still largely oriented toward publishing in the print media. I hope you’ll find it useful anyway.
Beginning writers are often paranoid. I’ve been asked on many occasions, “How can I protect my ideas? How do I know an editor won’t steal them and either write about them himself or give them to one of his pet writers?”
Bluntly speaking, there are no new ideas. Everything you’re likely to think of has been done many, many times before and is part of the common background we all share. What the writer really means is, “How do I protect my particular expression and combination of elements from being stolen?” It’s only the way old ideas are uniquely expressed that gives your work its originality.
I’m told that theft is a fairly routine occurrence in the movie and TV industry. Two writers of my acquaintance, Harlan Ellison and Ben Bova, successfully sued a producer and a film studio for appropriating their concept. But such theft is very hard to prove, simply because ideas are so common. Theatrical movies are a director’s medium; the director is the person who finally shapes what is seen on the screen. Different directors can take the same exact script and make two vastly different movies from it. Consequently, the writer’s words and ideas aren’t highly valued because it’s the director whose expression makes the work unique. (If you don’t believe me, try listing the writers of Hitchcock’s or Spielberg’s movies.) The producer and director feel they can get a writer anywhere to come up with a script; the director is the superstar.
Television, by contrast, is a producer’s medium, particularly episodic TV. On a regular series, the show may have a different writer and director every week; it’s the producer who has the overall vision to maintain quality and consistency. Unless you’re in the industry you probably can’t name many TV writers or directors, but most people have heard of Jerry Bruckheimer and David E. Kelly. Again, the writer’s ideas aren’t highly valued; it’s the producer who ultimately shapes them into the form that can be expressed in his TV show.
But in magazines and books, the writer is the star. An editor may suggest a project to a writer and may fine-tune some of the wording when it comes in, but it’s the writer who controls the combination of ideas and the expression of them. That’s why theft of a writer’s ideas is remarkably rare in the print media.
Suppose you submit a really dynamite idea and the editor wants to steal it. If your idea was only submitted to him in proposal form, he’s got an immediate problem. He’ll have to get somebody to write it. Maybe he’d try it himself, but that would take time—something editors have little of. Or he might give it to another writer he knows. But he’d have to pay that other writer something too, wouldn’t he? And while that other writer is working away, you might sell your proposal elsewhere and publish your version first—in which case he’d be out of luck.
On top of that, there’s a universal loathing for plagiarists and thieves in the publishing business. Any editor with substantiated charges against him would be fired by a reputable house—and word gets around quickly in the publishing industry. He would have a hard time getting a job anywhere in an established company, and he’d either have to give up his career completely or go to work for some small, out-of-the-way firm that never heard of him or was too crooked to care (there are a few of those, but not many).
If your idea is for a short story or article, the editor would be cheating you out of, at most, a few hundred dollars; for a book, that might be a few thousand. For these small sums of money, he’d be risking his entire future career. I don’t know many people who’d care to take that risk, and I doubt you do, either.
Since the editor has to have the piece written by somebody, why shouldn’t it be the person who thought it up? If he likes the idea but feels your writing style needs improvement, he may try to edit it himself once you’ve handed in the completed work. If he finds your writing style so abominable that it would take too much of his time to edit correctly, he might recommend that you collaborate with another writer—and perhaps suggest a few he knows. But if you insist on doing it your way and you still can’t please him, he’ll shake his head sadly, return your manuscript, and wish you better luck somewhere else. Editors receive so many submissions that the loss of one project, no matter how potentially exciting, is not going to make or break them. They are more concerned with their entire line than with any single portion of it.
And every editor who’s been in the book publishing industry for more than a few years has stories about best-sellers she’s rejected. She’ll gladly tell you about them over a drink, particularly if you’re buying. Editors wear that almost like a badge of honor.
There’s an old wives’ tale that you can protect your work by mailing yourself a sealed copy of your manuscript via certified mail, and storing it away unopened. Then, so the advice goes, if there is any question of authorship, you can show the postmark date on the envelope and have its contents notarized.
This method has NO validity in law. It will not hold up in court, and you’ll only look foolish if you try it. And why go to such Machiavellian extremes when, for a bit more money, you can obtain full protection that will hold up in any court in the land?
The U.S. government—and the governments of most civilized countries—recognize that authors have the right to benefit from their creations, and have established a form of protection called the copyright. This is a shield that protects authors from having their unique expression of ideas used without their consent. The copyright is a legal statement of ownership, much like a deed to a piece of land.
Beginning writers sometimes confuse the “rights” to a work with the “copyright.” This is natural, since both terms contain some of the same letters in the same order and both are used to describe the way your work can be used. There is a subtle, but very real, distinction between the terms, and I’ll try as best I can to explain it.
The deed to a piece of land means you legally own it and can do anything you want with it (or at least anything the zoning laws allow). The government has a certain right to make sure you don’t use it for illegal or hazardous purposes. But within broad limits, the land is yours.
Suppose there’s a house on your property, but you prefer to live somewhere else. You can rent the house to someone else and collect money for the privilege. If your land has a pasture, you can lease out the grazing rights. If there happens to be oil under your land, you can lease out the mineral rights and authorize someone to drill for it on your behalf. The driller would want a large share of the profits to reimburse him for his drilling expenses, but you’re still entitled to a share because it is your land.
Some people like to live on the land themselves; they’ll even build their own house and farm the land as best they can. But whether they use the land themselves or never set foot on it, it’s theirs. They can give other people the right to use the land for certain purposes without losing their ownership. Or they can sell the deed and thereby lose ownership—but if they do, they might never get ownership back again.
Copyright is the deed to the work you created. It includes within it rights to develop the literary property in various ways, but the whole in this case is more than the sum of its parts. You can transfer all rights to a work and still own the copyright, just as you can let other people do whatever they want with your land and yet still own the deed.
The Copyright Act of 1976 gives the owner of a copyright the exclusive right to do (or to authorize others to do) the following things: (1) to reproduce the copyrighted work in copies or phonorecords; (2) to prepare derivative works based on the copyrighted work; (3) to distribute copies or phonorecords of the copyrighted work to the public by sale or other transfer of ownership, or by rental, lease, or lending; (4) to perform the copyrighted work publicly; and (5) to display the copyrighted work publicly. The fifth right applies largely to art, sculpture, choreography, movies, etc., but all five can have some importance to writers in the print media.
The first and third rights are pretty obvious. A writer wants his work to be published and distributed so a lot of people can read it. The Copyright Act gives you the exclusive right to do this for your work. If you don’t own your own printing press and newsstand, however, you might find it a little difficult. Most writers authorize someone else to do this task for them: the publisher. In return for performing this service, the publisher asks to be allowed to profit from your work as well—which is only reasonable, since the publisher’s using his money to print and distribute it. The publisher pays you for the right to publish the work and then tries to make that money back. Publishers are speculators in the thoughts of others.
Because there are various ways a work can be published, there are different subsidiary rights a publisher can buy. If he wants to print it in a magazine, he buys “serial rights.”
(For some reason dating back to the Dawn of Man, publishers use the word “serial” when they mean “magazine,” whether the piece appears in one installment or many.) Serial rights are further subdivided. If a publisher wants the right to publish the work in a magazine before anyone else has used it, he buys “first” serial rights; that means no one else can publish it before he does. A publisher who doesn’t mind whether the piece appeared somewhere else first can settle for “second” serial rights. (Presumably there are also third, fourth, etc., serial rights, but most publishers aren’t so specific, and use the term “second serial rights” to mean anything after the first serial rights.)
A magazine publisher who wants to publish a long work in several parts will ask for “serialization” rights; or he may want to shorten it to run in one issue, so he’d ask for “condensation” or “abridgment” rights. Editors of a textbook or a collection may want to publish a group of articles or stories, including one of yours, in book form; they may refer to these as “anthology” rights or, more loosely, “reprint” rights.
A book-length manuscript can be published in a number of different forms. It can be published in a hardcover, or “trade,” edition; in small paperback editions (known variously as “cheap,” “reprint,” or “mass-market” editions); or in an intermediate form that has become popular of late, the large-sized quality paperback, usually referred to as a “trade paperback” edition. A book can be published in a special large-type edition for the visually impaired; it can be published in Braille or spoken onto records and tapes as audiobooks. Each of these different methods of publication has its own rights associated with it.
Rights can also be made to cover specific geographic areas in which publication may occur. When you give permission to (or “license”) a publisher to publish a work, you may specify that it can only be published in the United States, or Canada, or the British Commonwealth, or any other limited area; or you can give “world” rights, which covers everything. Rights may also be limited in time or duration. You may grant the publisher the right to use your work only for a year, or two years, or ten years, or until some other specified conditions are met. For instance, the publisher may only have the right to publish and distribute the work as long as it is kept in print; if it is allowed to go out of print, the rights revert to you.
The second exclusive right granted by the Copyright Act is the right to prepare derivative works based on the copyrighted work. Derivative works come in all forms. Translation into another language is technically a derivative work, since it is a change from the original copyrighted work that was done in English. You, as the author, have the right to license French translation rights, German translation rights, etc., ad infinitum—and each individual language is considered a separate entity.
You may also license someone to adapt your work into audiovisual form by granting “dramatic” rights, “radio” rights, “motion picture” rights, or “television” rights. In general, any medium that currently exists or may exist at some future time is covered by its own set of rights.
Perhaps you’ve created a character who becomes popular and some company wants to market a doll or a video game based on it. These, too, could be considered “derivative works” based on your original, and there would be separate rights for them. Often you’ll find them listed under a catch-all term like “merchandising” or “commercial” rights, but they can be broken down further.
Rights may be “exclusive” or “nonexclusive.” When you created a copyrighted work, the Copyright Act gave you all rights exclusively, meaning no one but you can do anything with them. If you transfer one of your rights to someone else, you can also do it on an exclusive basis, which means no one but that person—not even you—can use that right as long as that person possesses it. It’s also possible to transfer the right nonexclusively; this means the person you give it to may use your work for that purpose, but you also have the option to let other people—or yourself—use that same right. (The use of the word “first,” as in “first North American serial rights,” implies a certain exclusivity, because you’ve agreed that no one else can use the work until after the owner of the first right has used it.)
Visit: http://www.smashwords.com/books/view/15401 to purchase this book to continue reading. Show the author you appreciate their work!