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For the creators: may you keep on creating.
* * * *
Foreword
I’m a media junkie. I love music, movies, videogames, books, art…pretty much anything people can create. Even though I don’t like everything I’ve come across, I have found within each of those categories quite a few creations that I simply adore. For me, that’s one of the great things about artistic mediums—they provide enjoyment that is both personal and subjective.
When someone asks me what kind of music I like, my answer is usually “the good kind.” Creative works mean a lot to me, and I know they mean a lot to others as well. They’re an integral part of our culture and our economy; they’ve become something I care deeply about.
Without the artists, filmmakers, musicians, authors and other creators, however, none of these creations would exist. Our world would be empty, boring, and devoid of beauty or discourse. The intent of this book is to remind people of the value creative works provide our culture.
I’ve been working in the online space in some way or another since 1996; my first “big” Web site was an online music review site called Music-Critic.com. (Even though I sold this site years ago, you’ll still find my old reviews, articles and interviews there).
During college at the University of Wisconsin-Madison I majored in journalism and philosophy, with the intent to someday write for the online version of a music or entertainment magazine, like Rolling Stone. That didn’t happen—instead I joined a local sheet music web startup called Musicnotes.com.
At Musicnotes.com I started out as a marketing assistant, but mostly I was a guerilla marketer. This type of marketing occurred before the rise of affiliate programs—and definitely before anyone had ever heard of Google or Adwords. So, my job was pretty much to e-mail fan sites (like the ones Geocities used to host) and ask them to link to us.
Let’s flash-forward a couple years, and a few intermediate positions to my current position as the Director of Web and Marketing for Musicnotes.com. In my years working for Musicnotes.com, I have also overseen the rebirth of MXTabs.net—the world’s first free and legal guitar, bass and drums tab community.
As such, most of the examples in the pages ahead are focused on the music and print industries, since that’s where I have the most experience and knowledge. That being said, the “artist” in the title of my book really applies to anyone who is part of what Richard Florida termed “The Creative Class” in his book, The Rise of the Creative Class. This class not only includes artists, musicians, and authors, but also game designers, inventors, architects, rocket scientists, drug researchers, or anyone else whose livelihood is reliant on thought and creation and whose ultimate product is a form of information.
During my time working for Internet-related companies, I’ve also seen a lot of things go sour. There was the dot-com bust, of course, where unrealistic business models met their fitting end—but there has also been a disturbing trend among the people who actually utilize the Internet for personal use. In the past decade, file sharing and illegal downloading has practically destroyed the old music industry model, and it threatens to do the same with books, movies, television and other forms of creative works. Underlying this trend, however, is a growing expectation that creative works and information should be free, due in part to the fact that most creative works can ultimately be reduced to simple 1s and 0s.
In writing this book, my hope is to remind people of the value of creative work and why it’s something we need to protect. I also hope to inform creators about where things currently stand and where we “could” or “should” go next.
Whether the price of creative content drops to zero and stays there is a question we are only starting to learn the answers to, but it’s a decision that we should consciously make—not just face as an inevitability.
* * * *
Starving the Artist
* * * *
Introduction
According to dictionary.com, one of the common uses of the word “free” is to say “without cost, payment, or charge.” Another definition is “provided without, or not subject to, a charge or payment.”1 While these are concepts most of us can grasp, they are, in reality, just concepts. Free is an idea that exists in our minds, but can never be fully attained, as everything in life has some sort of cost attached to it, financial or otherwise.
For most people, the concept of free applies to the idea of an item or service, whether tangible or intangible, available to consumers without any monetary obligation. By this definition, television and radio are oftentimes considered some of the best examples of free. Premium or subscription programming aside, there is a large variety of commercial content available to see or hear, and the listener or viewer is not held liable for any of the financial burden. Of course, this programming is not free because it is supported by the money brought in through advertising (or in the case of public television and radio, through grants, underwriting, and donations from a small group of viewers and listeners). The listener or viewer actually pays to access commercial programming by offering their eyes or ears to the advertiser’s pitch, which attempts to encourage the purchase of a different product.
To borrow an old cliché, “There’s no such thing as a free lunch.”
Why, then, is there such a massive movement in the online community to offer all content free of charge? The argument is a rather complex one, but can be boiled down to the basic thesis of those who argue that “information is meant to be free.”
But what is information? Isn’t that pretty much all that exists in our world? After all, at a quantum level, every bit of matter and existence really boils down to a combination of quarks and gluons all arranged according to specific structure. At a genetic level, all life is simply defined by combinations of matter according to particular DNA instructions. This may seem to be besides the point, but at a point in time now where we are able to map out genetic structure, it is an interesting question to pose—especially the question of who owns the intellectual property (or copyright) to your DNA?
To return to the issue at hand, however, it will be best if we limit the scope of this discussion to artistic creations, a segment of what is commonly referred to as “intellectual property.”
This book is not meant to be a primer on copyright law, nor is it meant to be an argument as to what can or cannot be done according to current copyright law. Rather, it is much broader in the concept of what is right and wrong with free and who should be determining price and distribution of what is considered “copyright-protected work.”
At the base of this argument lie some inherent presuppositions related to ethical and moral theory. In order to understand these arguments, here are a few underlying assumptions:
1.) All created works have some “cost” to produce, distribute, or consume.
2.) An individual must have some motivation to create. (In other words, they do not create for absolutely no reason whatsoever).
3.) In order for creative work to be desired, it must have some inherent value.
One of the biggest pieces within the discussion of free and the value of creative works boils down to a question of morality. What is the “right” thing to do? Is a work of art, once created, obligated to become part of our collective public being? If we enjoy a piece of artwork, are we then entitled to own it, profit from it or distribute it? Or should the creator continually retain ownership of his intellectual property and do with it has he pleases? At the philosophical core of this discussion we might think of utility vs. deontological ethics (in particular, Immanuel Kant’s “Categorical Imperative” to “Act only according to that maxim whereby you can at the same time will that it should become a universal law.”)
If a work were forced to become property of the public, would the public’s net gain outweigh the loss incurred by the creator losing the rights to his own work? Or instead, is it simply wrong to take something that doesn’t belong to you without first receiving permission to do so? Our own government, of course, does work from a utilitarian viewpoint in many instances. The most obvious example of this concept is something called eminent domain. If a piece of property is deemed to be more valuable to the community if it were to be utilized in some manner other than it is currently, the government has the right to take the property from the current owner (albeit, with a “fair” compensation). Might this someday be the case with intellectual property as well? If someone were to invent the cure for cancer, but decide they’d rather keep it for themselves, might the government enforce a kind of eminent domain of ideas? Are the songs of The Beatles such a vital part of our culture that they should be owned by us? Or does the simple fact that The Beatles have been so highly regarded and so handsomely rewarded for their work, due to the ideas of intellectual property and ownership, give other creators the incentive to want to succeed as well?
Finally, let’s say the works of The Beatles were in the public domain. Since they would be publicly available and open for interpretation, copying, derivative work, and so on, would they lose their value to us as a whole, through ubiquity and dilution of their original concept?
* * * *
Part One: Creation
* * * *
Chapter 1: Why Create?
Pretty much everyone who has ever existed has been a creator in one form or another. Whether it was a cave painting, a piece of macaroni art for a school project, or a blockbuster Hollywood film, we’ve all made something in our lives—and chances are we’ve created something we’re proud of.
For some people, however, their ability to create is what many would consider a “gift.” Artwork, music, poetry, and prose are all regarded as essential parts to any culture, ancient or modern. Not only are we entertained by these expressive works, but they also have the ability to make us feel alive and more aware of the world around us. On the other hand, some creations do not move us, and because we perceive them to be unsuccessful, we feel they are inconsequential to our general existence. Regardless of whether we feel a created work is important or successful, these abstract concepts were brought into being by their creator(s) and would not exist without them.
In order for these creators to have taken that first step toward making something original, they must have had some sort of motivation to create in the first place. After all, part of human nature is cause and effect. It’s the reason we have such a hard time comprehending that time can have no beginning or end. In order for us, as people, to do something, we have to have a reason—conscious or unconscious.
For quite a few creators the reason why they produce a work of art or write a song is because it’s how they make their living, or it is their desire to do so. When we think of “creations” in this sense, we tend to think of the top-of-mind successes—like The Beatles. For major artists, their entire livelihood is based upon the hope they will be financially rewarded for their work. It’s what allows them to continue to create without major distraction, and why once successful, continued success is much more a possibility for them than for other unknown artists. For those artists or creators who aren’t yet successful, many continue to create based on the dream of financial success; others do so based on the hope that someday they will be discovered and what they can only afford to do in their spare time will, one day, be rewarded enough money for them to do it as a career.
Still, there are many who create for other reasons, such as the joy of completing a challenge or for emotional catharsis. Most creators fall into what author Daniel Pink describes in his book, Drive, a “Type I” personality. People in this group are motivated less by external desires (such as financial reward), but rather intrinsic ones. The Type I personality “concerns itself less with the external rewards to which an activity leads and more with the inherent satisfaction of the activity itself.”2
Of course, it is very difficult to create for exclusively intrinsic or extrinsic reasons; in many cases the reasons behind creating are often a combination of the two. As Pink explains, “…if [his or] her pay isn’t equitable to others doing similar work—that person’s motivation will crater… But one reason fair and adequate pay is so essential is that it takes the issue of money off the table so they can focus on the work itself.”3
Since creative individuals generally fall into Pink’s Type I personality group, one can conclude that external rewards are not the sole motivators behind creativity. These external rewards, such as pay, however, do play an important role in that the person does not feel cheated and is able to continue to place the focus on the creative aspect of his work rather than the financial “carrot on a stick.”
As a part of Internet culture, one motivation for others to create is to take part in a participatory culture and become part of a community. Sites like YouTube, Scribd, MXTabs.net, Wikipedia and Goodreads are all part of this phenomenon. With these and other similar sites, the incentive for people to create their own content may take many forms. For some it’s that they know if they participate by adding material to the Web sites, and others do the same, there will ultimately be a continually growing library of content available for them to enjoy (or hate). These users cause the collection of creations freely available to continue to grow. For the most part, however, this content is enjoyed by the individuals who do not contribute. So, although some users understand they are taking part in a participatory culture where to create is a means to inspire others to do the same, the more standard objective is also the much more obvious one: People love praise and attention.
Take a look at most of the stars to come out of YouTube. In most instances these are people who are looking to receive a a large number of views or high ratings from viewers on their work, and in extreme instances to use their YouTube video as a launching pad to stardom. Or take a look at the music tab site, MXTabs.net—its users are definitely interested in sharing information. However, there are also users who post with a signature that encourages other members to “vote” for the content they’ve created for the site—a clear signal that people want to be recognized for the work they’ve done.
But what about the moms who just upload videos of their kids dancing? Aren’t they doing so for completely selfless reasons? The answer, again, is “no.” The reasoning behind instances like this can often be traced back to the motivation to share these life events with family members as a kind of online slide show. Sure, these videos don’t get too many views, unless you’re the kid dancing to that Prince song, “Let’s Go Crazy,” but they’re creations as well—and are often accompanied by some relevant advertising as long as the uploader knows how to tag the video correctly. Even if the videos aren’t watched and the uploader has no friends or family to send the link to, there’s still the motivation of just simply knowing it’s there. Whether it’s there with the hope that someday it will be the next “kid dancing to Prince and I hope I get sued and therefore famous” video, the hope that someday the mother who disowned you will see the video and cry, or just that it’s there so you feel secure knowing it’s safely stored somewhere in the cloud, a motivation is behind the sharing of that creation.
Can you find a reason for creation that doesn’t involve some sort of motivation to do so? Even if the work is of no value to the creator—even if it was made because of a gun to the head—there’s still motivation.
The truth is, people create for many reasons—but they always have some reason for doing so. Once you take away those reasons, creation has a tendency to stop. The more incentives there are out there, the more possibilities there are for something great to be created that will rise above all the rest.
* * * *
Chapter 2: The Cost and Value of Creation
The materials required to produce this book cost less than $20. It was written on a computer already I owned and typed using IBM’s Lotus Symphony (based on the OpenOffice open source word-processing software) and the OpenOffice.org suite itself. Obviously, there are additional costs involved, such as advertising, editing, printing (for the physical version), and time. The only direct costs for the pure creation of the book, however, were the paper and toner to print out rough drafts and the pens to note edits. While there was relatively no financial risk involved in creating this work, I can’t help but feel there is a lot more cost involved.
For a lot of people, creation is their livelihood. For others, it’s where their livelihood ought to be. As Richard Florida wrote in his 2004 book, The Rise of the Creative Class, “Stimulating and glamorous as it may sometimes be, creativity is in fact work…The creative ethos is built on discipline and focus, sweat and blood.”
Take Picasso. For people like him, there obviously was motivation to create, but there was also cost. In his lifetime, Picasso created an estimated 50,000 individual works.4 All other costs aside, that’s a lot of paint, canvas, and time.
What if Picasso had not been able to create as his profession? Of course, there is no way he’d have created 50,000 works—there simply isn’t enough time in one’s life to do something like that as a hobby. Or, if somehow he could have still produced as many works, it is highly unlikely he would have had the drive to do so, much less perfect his craft to the level he did.
In the time before creators were easily able to share their works directly with the public (before the printing press, the phonograph radio, television, public access cable, or the Internet), much of the work was commissioned by church or government. Works of art we consider core elements of our culture would not have existed had it not been for these commissions. Some works took years to complete, such as Michelangelo’s painting of The Creation of Adam on the ceiling of the Sistine Chapel. (This alone took up four full years of Michelangelo’s life).
What is even more telling with this example, however, is that Michelangelo himself resented the commission for this work, believing it only served the Pope’s need for grandeur.5 Had it not been for the commission and promise of payment, The Creation of Adam would never have existed in the first place.
Of course, not all creators benefit financially from their work. In fact, many never expect to. This does not mean, however, they never desire to. With today’s technology it is much easier to acquire the tools to create and much easier to distribute the creation once finalized. The larger issue, and one that is oftentimes forgotten, is that these tools generally only make up the material costs of creation. As I’ve already mentioned, to create requires some sort of incentive or drive—and this is true because creating a work does not come without cost to the creator.
In his book, Free, Chris Anderson (editor of Wired magazine) says, “But some others have simply accepted that, for them, music is not a moneymaking business. It’s something they do for other reasons, from fun to creative expression. Which, of course, has always been true for most musicians anyway.”6
Assumptions like this are the core of what has been happening to reduce the value of music and other creations, which, in turn, has reduced the perception that being a creator is a viable career path. Having worked in the music industry for over a decade now, I can say, without a doubt, that the majority of musicians do so for some sort of future payment in mind. For many musicians, this desire to be paid for their work does not come to fruition. There is only room for a finite number of rock stars in the world. The fact remains that the act of creation is not a selfless one. Whether it is for the hope of playing a gig, being recognized by fans, getting signed to a label, hearing your song on the radio, or simply using musical chops as a flirtation device, very few professional musicians who go beyond school band or playing in the comfort of their own home do so purely for “fun” or “creative expression.”
One of the largest costs of creation, which I’ve already alluded to, is opportunity cost. For creators to create, time is required—time that could be used for other things. As with most things in life, being a creator involves a combination of talent and practice—and while innate talent may be left up to genetic makeup, practice is wholly reliant on how much time you have available to practice. Creators who are serious about improving their craft are quite aware that to improve their work requires a tremendous amount of drive and training. Those creators who are afforded the luxury of being able to focus on their work are at an advantage to those who cannot, and they are the most likely to continue to learn from their successes as well as their mistakes, thereby continually improving the works they put forth.
In Chapter Six of Drive, Daniel Pink discusses this concept as Mastery. In it, he quotes psychologist Anders Ericsson as saying, “Many characteristics once believed to reflect innate talent are actually the results of intense practice for a minimum of two years.” Pink himself expands on this, “Mastery—of sports, music, business—requires effort (difficult, painful, excruciating, all-consuming effort) over a long time (not a week or a month, but a decade).”7
The less time an individual has to focus on the creative process, the less likely he is to become a master able to produce works of higher value and interest—whether those works be high art or disposable pop.
THE PRICE OF EGO
Another large cost, though much more difficult to quantify, is what I refer to as the price of ego. Since the creative process is an internal one, whether done on an individual or collaborative level, most creation involves the creator instilling some essence of himself into the final product. The decisions made by a creator are oftentimes highly influenced by the creator’s own experiences and emotions or by an empathetic understanding of the experiences of others. Therefore, to create, in most instances, involves a loss of some part of the creator’s identity, as something once personal is no longer personal, but public.
According to dictionary.com, “ego” can be defined as “the ‘I’” or self of any person; a person as thinking, feeling, and willing, and distinguishing itself from the selves of others and from objects of its thought.”8 In the process of taking what was once internal and externalizing it, the creator has expunged this from a private piece of self to a piece that is now shared by multiple people. Or, in instances where the creator remains the only one aware of the expulsion of this internal piece of their being, the simple awareness that it is now separate from them is a cost unto itself. On the other hand, there is also the value a creator may receive through a higher understanding of one’s self simply through this creative process.
When a creator makes a creative work, and his creation is made available to the public (in some instances, even without the creator’s consent),9 this cost to ego becomes much higher. Each reproduction of the work is a further dissolution of the original self that was put into it and causes a further distancing of that initial internal piece of ego from the self that created it. Other than this, there are the costs of damage to reputation, the devaluing of one’s self as a brand, and so on.
Then there are the physical costs of creation that immediately spring to mind: paint, guitars, film, canvas, software, processing, and bandwidth—as well as the money spent on marketing and promotion.
Of these, the cost of promotion is becoming increasingly important. With more content comes more noise, which inevitably leads to a tendency to try to spread awareness by shouting louder than the competition. Items with a high perceived value can reduce costs drastically via word-of-mouth, although this requires you get in front of an influencer. In most instances, however, the drastically dropping cost of raw materials (especially bandwidth) is causing there to be more and more noise to compete with (especially online) and, therefore, more and more cost to promote a work in such a saturated environment.
Now, one might argue that this saturation of creativity in the Information Age is proof enough that the value of a creation has reached zero, or near zero. After all, there are millions of pieces of creative work freely available at the click of a mouse. Then again, it’s also true that free is one of the oldest, cheapest, and most effective forms of marketing. Most consumers would prefer everything they desire be free, and, in a crowded marketplace (especially in the midst of a recession), the simplest way to get in front of a potential customer is to set your price at zero. Still, anyone who spends much time thinking about what their work knows that the cost is not zero, and they expect to be paid in some way, somewhere down the line. Creative work does have value, otherwise we would not be making it.
THE VALUE OF CREATIVE WORK
In John Howkins 2001 book, The Creative Economy, he estimated in 1999 the annual revenue of all creative sectors worldwide to be $2.24 trillion, with $960 billion of that coming from the United States alone.
According to a recent report from the International Intellectual Property Alliance (IIPA) covering 2003 to 2007, core copyright industries accounted for $889 billion (6.44% of GDP) between 2006 and 2007. Foreign sales and exports from core copyright industries were also higher than other industry sectors. As of 2007, foreign sales were about $126 billion. Expanding out from just the core copyright industries (theatrical films, TV, DVDs, business and entertainment software, books, music, and sound recordings), the value of total copyright industries in 2007 was $1.52 trillion, or 11.05% of U.S. GDP. The creative economy was responsible for 5.6 million jobs and $889 billion in contributions to the gross domestic product, which translates to about 23% of the overall growth of the economy in 2006–2007.10
With a value like this, it’s pretty clear that creative work has monetary value—and according to Richard Florida (again, from his book, The Rise of the Creative Class), “U.S. dominance in these creative fields—more so than productivity improvements related to new technology and new manufacturing methods—is responsible for a great deal of the nation’s resurgence in global economic competitiveness since the 1980s.”11
In an economy where production of physical goods is drastically declining (according to Wired magazine’s Chris Anderson, “only thirty-two of the Top 100 companies today make things you can hold”12), the business of creation is becoming more and more integral to our continued success as a nation. It’s for this reason that we continue to see increased enforcement of copyright law, including crackdowns at the federal level on piracy and file trading.
It’s also why on February 12, 2010, the Department of Justice announced a “New Intellectual Property Task Force as Part of a Broad IP Enforcement Initiative.”13
VALUE WITHIN A PARTICIPATORY CULTURE
In today’s participatory culture, the perceived value of creation is much less often monetary than it once was. In a world of creations made freely available by their creators, such as open-source software, YouTube videos, free guitar tabs, do-it-yourself instructions, fan fiction, crowd-sourced encyclopedias, and more, it seems pretty clear that people are creating things wholly altruistically. However, they are not.
In each of these instances, the creation is once again done for some sort of motivating reason. And, in some, that motivation is the continued motivation of others: I upload a guitar tab for “Stairway to Heaven” to MXTabs.net and hope or assume that someone else will someday upload a tab for “Hotel California.” At its core, it’s really a form of voluntary socialism, where each member of the participatory culture understands that in order for the system to work, they need to participate equally. Of course, most members of these sites do not contribute, actively at least, but we’ll discuss this in more detail later.
Participatory creation, on the other hand, is not wholly dependent on its members hoping for others to participate in order for its members to receive payment for their work. Instead, for some, simply doing the work is payment enough. This is most clear in the open-source software field, where many members partake as a way of learning a new skill or enhancing existing skills. Still others, do so just for fun or for a challenge—which is payment in and of itself.
Yet, there remains a value much less tangible: the value of ownership. For some creators, to create is simply an act of self-expression—and the only cost is that of ego. They create because they want to (or, in some instances, because they have to). For these people, the cost of ego is paid back to them through ego itself, and the value of their creation is determined by how much the creation adds to their overall feeling of self. In many of these instances, the creators have no intention of selling their work. They may distribute it, or they may not—and, as the creators of a work, the choice should be theirs to make.
John Naisbitt once said, “Value is what people are willing to pay for it,” but I disagree. Value is the price at which you’re willing to part with it, as there is also the price which you are willing to pay by keeping the creation to yourself. A decision not to share your work, or to share it only at a price higher than what most or all individuals are willing to pay for it, comes at the expense of the lost compensation. If a creator or copyright holder decides they personally value the work at a higher level than what they would receive in return for selling or sharing it, then the value is what the creator, himself, is willing to pay for it. Therefore, the decision of value should ultimately be left to the creator, or, today when intellectual property rights are bought and sold, left to the owner of the intellectual property or copyright.
* * * *
Part Two: Yours and Mine
* * * *
Chapter 3: The Lure and Temptation of Free
If I were giving out free samples of rotten meat at a deli, chances are, there wouldn’t be any takers. Unless you’re from the health department, investigating reasons to shut me down, rotten meat really doesn’t hold much interest to most people. If, on the other hand, I’m MySpace Music and offering free streams of Pearl Jam’s single, “The Fixer,”14 from their album Backspacer, it’s streamed almost 20,000 times within the first 24 hours.
The reasoning for this discrepancy is simple and obvious, but it’s important to state directly: demand is predicated by desire. No one wants rotten meat, but Pearl Jam has an audience of millions of fans who are hungry to hear their latest work.
It is often argued by those who download music illegally that a major reason they do so is because “to many CD’s [sic] have a few hits and the rest just sucks, it ends up being a waste of money because you never really ever listen to it again.”15 This is obviously a contradictory statement, because it can be fairly assumed that if someone is willing to not only break a law, but also partake in what is normally considered unethical behavior in order to acquire something, that something must have a considerable value. Of course, not all people who download music or other copyright-protected works online are knowingly doing something wrong, but with the multitude of lawsuits from the RIAA, FBI warnings on CDs, and the MPAA’s recent push to include ant-piracy commercials at the start of most DVDs, awareness of the illegality of downloading copyright-protected works without permission of the creator can be assumed in most instances.
Another of the more popular arguments in favor of illegally taking content, such as videogames, books, movies, and music is the idea that some or all creators already make enough money from their creations. This is much more the case with artists who have achieved some sort of mainstream success. For example, a band like Metallica who has made literally millions of dollars from the sales of their albums can be perceived by some music fans as “rich enough,” and, therefore, someone may feel that stealing the music from the band is not as big of a deal since they would not miss the few cents a legal purchase would have brought in.
In many instances the vitriol against artists who do stand up for the value of their work is quite high. For example, the following quote is in response to Metallica’s decision to sue the music trading site, Napster, in 2000.16
“F*ck metallica. They are digging their own grave. I will personally make available every single metallica mp3 I have to gnutella (sorry napster I like it better) and on my ftp. They are beyond rich, and yet they cry like little pussies that they are losing money. Less people are getting wealthy and MORE people are getting poor. It because of ideals of people like metallica that all these rich mofo’s think they can own us. Screw buying overpriced cds from these companies and groups anymore. I have gnutella, DSL, a huge HD [Hard Drive], and a burner. Never will I pay 15+ (getting closer to $20 a pop usually) bucks for a cd again!”17
Or, another, more recent comment posted on the popular tech blog, EngadgetHD explains:
“It is pretty obvious that Hollywood doesn’t get it. But it is pretty cut and dry. Drop the price and quit making things so expensive. I can buy a 100 blank DVD’s for around 15 bucks. Hollywood can get it for less than that yet they still charge 20 bucks for ONE DVD! CD-Roms are a lot cheaper and yet a CD is 15 bucks! A full album is 10 bucks online with all of these restrictions and yet they expect people to buy the music.
So here is your solution, as long as these so called artists get to live in million dollar mansions in places like Beverly Hills and penthouses in New York, I think they are doing OK even with the piracy. When they start living in dumps and studio apartments, then they can start to complain!”18
As most people know, this is hardly the case with most musicians—even those who have had moderate commercial success. Of course, shows like MTV’s Cribs or others that showcase a bling-bling lifestyle haven’t helped matters, but this lifestyle is far from a reality for the vast majority of musicians and other professional creators. Even if it were, though, it seems strange to punish success. The concept that one is successful should not give an individual the impression that stealing from them due to their success is right—otherwise, what incentive is there to continue to succeed? If all people treated these artists in the same manner, there would never be a “successful” artist to begin with; or at the very least, once an artist reached success, he should expect to fall—and therefore not have a reason to try to reach success, but instead to remain mediocre.
This kind of behavior and belief system is causing real damage, well beyond the obvious recording artist. What many people do not realize, or do not consider, is that music is, for the most part, a collaborative process. A large portion of the songs that are performed by bands and artists were not actually written by the performer, but instead by professional songwriters. For these songwriters, their entire livelihood is based on being able to sell their creations (the songs they write) to music publishers for recording artists to record and perform.
In the world of Broadway musicals, this is even more the case. In the Broadway community there are many people who are barely making their way by writing songs for off-Broadway musicals and other similar types of artistic performances. For some of them, selling the sheet music for the songs is a key piece of their income, as the pieces they write are oftentimes popular both with casual fans, as well as those looking to audition for parts in future musicals.
Even in a small niche, such as sheet music, the damage done is very real. Take, for example, this quote from songwriter Georgia Stitt, who has created a Facebook group focused on protecting the intellectual property of composers called “Give Up Your Trade… or I’ll (have to) Give Up Mine.”
“Fellow composers and lyricists (and those who support us)—
I got really riled up about something today and wanted to grab your attention for a moment. You probably know about these websites where people trade our sheet music for free. I’ve kind of always known they existed but never chose to do anything about it. But now, especially since I had a new recording released a few weeks ago, I’m getting slammed with notifications (from Google alerts, from fans, and this morning from my manager) that there’s actually a lot of trading going on. I felt the ramifications of this when, recently, I got rejected by a publisher because he told me he was concerned this particular sheet music wouldn’t sell when people can so readily find it online.”19
This damaging concept that intellectual property should be free is a direct symptom of today’s culture of entitlement, where more and more people feel things should be theirs to have, simply because they exist—and if they are not allowed to have it, the ones who do have it should be punished for being “better off” than those who do not.
From this mindset, one understands the concept that all information should be free, as it improves culture or humankind, etc. It’s the idea that intellectual property is community property. From the same thesis, however, one could argue that every person should not only have driven, but also own a Maserati, as those who do may be at a current advantage over those who do not. The difference is, a Maserati is a product limited by time and production costs. But in today’s digital age, once an creative work is made, it can, in most instances, be easily replicated. This doesn’t take into account, however, the cost of creation and the value that scarcity causes. After all, a Maserati is really only made up of pretty basic materials that are found in most cars—instead, the value of a Maserati comes from the scarcity of the vehicle, as well as the closely held intellectual property of the qualities of a Maserati and the official Maserati brand name.
When car components become as commonplace and insignificantly priced as bytes of storage, should their cost also decrease to near zero? If so, why would one ever want to design a new Maserati (aside from the challenge or the gold star the designer could put next to it on his resume)?
This brings forth the more recent idea that since it takes a relatively inconsequential amount of resources to store and distribute most intellectual property today, the intellectual property itself has little value.
Take another look at the previous quote, in particular:
“I can buy a 100 blank DVD’s for around 15 bucks. Hollywood can get it for less than that yet they still charge 20 bucks for ONE DVD! CD-Roms are a lot cheaper and yet a CD is 15 bucks! A full album is 10 bucks online with all of these restrictions and yet they expect people to buy the music.”20
Based on this individual’s statement, it is quite clear that his or her perceived value of music, movies, or videogames (all of which are still mostly distributed in disc format) is based primarily around the raw material cost involved with the production of the physical product found on the store shelves. There is no recognition of the time it took to create the work, the costs of the tools required to create the work (software, computers, guitars, amps, film, cameras), the costs of hiring extra individuals to partake in the creation of the work (extras, sound mixers, editors), or the costs of packaging and promoting the work. Instead, the quote, and many people’s perception, comes down to the cost of the disc itself—or, that the creator or artist with his name on the label only receives a small portion of the overall selling price (which is usually true—for all the reasons mentioned above).
Given that more and more distribution of actual purchased goods is moving away from physical media and to digital downloads, an even lower perceived value is likely. After all, as Chris Anderson argues in his book Free, we are at a point where the costs of storage and data transfer are low enough now to not even matter. If this is the case, and most creations (including books, movies, videogames, music, instructions, recipes, formulas, photos, paintings, and so on) can be recreated and shared digitally, then the concept that a work is only worth as much as the material it’s printed on is quite frightening.
What we’re left with is a situation where a significant (and growing) body of individuals believes that those who do create and make money from their creation already have enough money and aren’t deserving of more—and those who aren’t making enough money to support their art are “probably not going to get paid enough anyway.”
THE SAMPLERS
There is one other fairly significant portion of individuals who, while they claim to value a creative work, only will do so in select instances where they’ve already taken the work for themselves. These people generally go by the motto of “I only download things illegally to try them out. If something is good enough, then I pay for it.” (Another variation of this is, “I downloaded it illegally, but since I liked the music I’ll go to the concert, where they’ll make more money anyway).
Now, I think it is a rather safe assumption to say that after these individuals download the material illegally, they do not simply try it out and buy it if they like it (and then delete the original stolen copy) and/or simply delete it if they do not like it enough to buy it. And, regardless of if the person does make a later purchase, it doesn’t make the act of downloading without permission of the creator or copyright holder any less illegal. It’s like saying, “I’ve heard a Maserati is a cool car, so I’ll go carjack one. If I like it, I’ll keep it—and buy another one too.” I also sincerely doubt the carjacker in this situation would return the car to the owner should they decide they really don’t care for it.
* * * *
Chapter 4: Stealing
Steal: to take (the property of another or others) without permission or right, esp. secretly or by force.21
Pretty straightforward, right? Obviously not for those who insist that sharing is not stealing. Then again, share is defined as “to divide and distribute in shares; apportion.”22
In file sharing, the basic concept is this: A group of users are logged on to one network and allow others on the network to copy files from their own computer. In the instances of BitTorrent peer-to-peer sharing, it is not the case that the entirety of a file is copied from another user, but instead that bits and pieces are taken from a large variety of connected individuals, until the entire file is then downloaded to the user’s computer. In any of these methods, however, a file is eventually replicated to exist in another instance, without the original file or parts of files being taken away from the providing computer.
If one is sharing something, additional raw materials are not required. Instead, one whole is either given wholly to another (and the one giving the whole no longer has possession) or a portion of a whole is given (and the one giving loses the portion they gave to the other). With file sharing, a hard drive, memory stick, or other storage media is not given to another individual for that person to access the files, while the one who gave the media is now without. Rather, there eventually exist hundreds, thousands, or millions of reproductions of one original file.
File sharing is, in itself, a great technological breakthrough and one of the most effective ways to transfer large files across the Internet. Sharing of files of copyright-protected material without explicit permission of the copyright holder, on the other hand, is stealing. If you want to steal, that’s really your decision—but don’t lie to yourself through semantics or try to convince yourself it’s anything else.
But, you ask, what about simply streaming? Surely if you’re not saving a copy to your computer you’re not stealing, right? The answer again here is “no.” You’re stealing here, as well as again the original copy is not existing in only one instance and being moved from individual to individual. Streaming still requires the download of a file into your computer’s memory, albeit temporarily. Even if it didn’t, a license is still required to stream audio online, just as one is required to broadcast on radio or television. Of course, the landscape of what is stealing and what is not is definitely changing at a rapid pace. Many legitimate, legal, and licensed resources online offer free downloads or streaming, such as Hulu, YouTube (well, most of the time), Spotify, Playlist.com, last.fm, Lala.com, MySpace, MXTabs.net, and most Web sites of the major television networks and record labels. In these instances the individual is not stealing since permission has been granted to download or stream the content—usually at the cost of the user’s eyes through an advertising-based model, as a kind of full-length “free sample,” or through the new Freemium23 model—both of which still rely on some percentage of visitors to open their pocketbook.
Just Because It’s Easy Doesn’t Make It Right
Here’s a quick experiment for you to see how easy it is to find a guitar tab online for the song “I’m Yours” by Jason Mraz.
Step 1: Open Firefox (or your browser of choice).
Step 2: Click in the Google search bar text input (the default search for Firefox). (Or go to Google’s homepage.)
Step 3: Type in “Jason Mraz I’m Yours guitar tab” (minus the quotes) and press enter.
Step 4: Click the first result (or actually, any result on the first page—but in this example we’ll go with the first result, which happens to be a Web page at Ultimate-Guitar.com24).
Voilà! There are the guitar tabs and chords for “I’m Yours” by Jason Mraz. One can instantly learn to replicate this song, depending on one’s ability to play and sing—and learn the DNA of the piece for free. (Well, not for free, since there are ads on the page, but free as far as most people are concerned since I’m pretty sure most will never use those advertisers.)
The thing is, this is really someone’s property. It’s the recipe for his creative work; even though it’s not the exact creation, it’s the instructions to make your own version. This is what is called a “derivative” edition of a copyrighted work. And, whether you agree with it or not, the web page you are currently viewing would, in many cultures, be considered an act of theft. The reason for it being theft is because of the importance society has placed on the value of the essence of a creation. Whether you steal the creation directly or instead sell or give away the instructions to create your own duplicate, it’s still a version of stealing. In this example, the print rights for Jason Mraz’s music are administered in the United States by Cherry Lane Music Co. And I know for a fact that Cherry Lane (at the time of this writing) has not licensed Ultimate-Guitar.com to display this notation.
Of course it’s easy and doesn’t feel like you’re doing anything wrong. You just want to learn to play a song—and that’s great that you share such an affinity with the song that you want to play it yourself (or someone else played it for you and you want to learn it for a gig, or you want to impress the girl at the campfire tomorrow night). The reason you want to play it is because it has value, and that value is because the song is not garbage.
This is part of the reason music publishers exist—for the right to retain the value of that song through licensing. The decision to license a song or not license a song (or a book, or to allow reprints of a photograph, etc.) is, in itself, part of what gives the creative work value—as value is also determined by how prevalent the work is in society, as well as by ensuring that the work retains a certain level of quality. If a work is too available, it can lose some of its value in that there is little demand (really, we’re talking supply and demand here). Similarly, value also is retained or gained or lost through the licensing decisions made. It’s for reasons like this that films require a license to use a song in them. If a filmmaker were to take a song and juxtapose it against unflattering subject matter and that film were to become largely popular, it is possible then that the song itself would lose value and appeal, due to this negative association. The same reasoning is behind why you often see logos blurred out on television programs (although, in many instances, the television program is also dealing with advertisers).
The recording of a song, however, is an entirely different matter. These are usually part of what are called master rights and are held by the record label. Instead, a music publisher owns what is really the essence of the song—the combination of notes, chords, lyrics, etc.
This essence of a song is quite similar to the philosopher Plato’s theory of Forms. In this theory, a Form is an essence of what it is to be a certain object. One of the most classic examples of this is the Form of a table. There are a multitude of different individual items that can be considered a table, and a table can be used for multiple purposes. A table does not need to have a certain amount of legs, nor have a level top, nor be used for eating or writing or any of those things. Still, we are able to recognize all these different iterations of a table as a table. The essence of a particular song is relatively the same as well. A specific song is not defined by the lyrics, nor the chord structure and notes, nor the key or any other particular bit, but rather it exists much more as a concept—and these concepts of songs are what are managed by copyright holders. These concepts are the core intellectual property.
Therefore, any derivative of that song is also owned by the copyright holder—unless the copyright holder has given up such rights or licensed them to the person or persons making the derivative.
For example, let’s say I want to record my own acoustic rock version of Britney Spears’ “…Baby One More Time” (like the Scottish band Travis did). In order to do so, I don’t need any specific license, because I’m only recording it—and the recording may be for personal use. On the other hand, if I want to record it and sell it, I need to have rights to do so from the publisher of the song by getting what is referred to as a mechanical license. Since I’m dealing with the essence of the song and not the original recording, I only need to deal with the publisher or an entity who works on their behalf. In most instances for popular music, a mechanical license can be acquired through the Harry Fox Agency (in the United States).
But if I just wanted to perform the song live and the venue has paid the appropriate licensing fees to do so (such as ASCAP: The American Society of Composers, Authors and Publishers or BMI: Broadcast Music, Inc.), then I’m free to do so—provided I don’t actually sell the recording.
There’s a deeper question, though, as to why I would want to do such a thing. Why would I want to perform a cover of a song, create a mash-up, write fan fiction, or create any other sort of derivative of an original work? Quite often it comes down to either parody or, more often, because I find value in the creation. Look at all the sites online that feature fan-created fiction of Harry Potter or Twilight. The people who write for these sites are not doing so for financial gain (usually), but instead they are doing it because they love the universe that the authors have made. There is such a close emotional tie to the universe that fan-fiction writers create to be part of the world.
In a recent article from BBC News25, regarding Harry Potter fan fiction, Dr. Matt Hills, a lecturer in media and culture studies at Cardiff University, said, “Fans have a great affection for their objects of fandom. They love these films and programmes and characters and this spurs them on.” He continued, “It’s a fascination with characters who are central to programmes and fans want to explore the afterlives of these characters and explore their back stories.”
So, what we have here is a group of people who love a creation so much that they want to partake in it themselves. Yet, the creation of the original works takes time and resources, and the intellectual property is that of the original creator—and, therefore, it should remain up to the creator to determine what is done with their creation. In the case of Harry Potter, J.K. Rowling’s spokesperson has said, “JK Rowling’s reaction is that she is very flattered by the fact there is such great interest in her Harry Potter series and that people take the time to write their own stories. Her concern would be to make sure that it remains a non-commercial activity to ensure fans are not exploited and it is not being published in the strict sense of traditional print publishing.”26
I can relate. Back in the early 1990s, before the Internet had become easily accessible, a popular pastime for computer nerds like me was the world of Bulletin Board Systems (BBS). With a BBS, you would dial a phone number using your computer’s modem and connect to another modem that was set up elsewhere, where a person had set up a service with special bulletin board software. On these sites, people often chatted, played games, or downloaded and shared files. Generally a BBS only had a few modems attached, and, therefore, only a few people could be online at any one time, but they were fairly popular among us nerds.
As a teenager who was very interested in computers as well as music, I decided to put together my own BBS. It was a single phone line system (only one person could connect at time), but it had a purpose—and that was to offer free guitar tablature (or tabs). Tabs are a form of notation that easily explains to guitarists how to play a song through the simple use of numbers placed on lines representing a guitar’s fret board. Due to the rudimentary nature of these tabs, they have been very popular online for years now—since the time of the early BBSs at least—requiring nothing more than a system that can display formatted text.
These guitar tabs are not scans of professionally produced songbooks, but instead are created by members of the guitar community. Most of them, however, are still derivative editions of copyright-protected works (most of them, at least—there are also tabs for classical and other public domain songs available). As such, they require a license to be made available. I didn’t know that when I was a teenager; I just wanted to learn to play songs and wanted to share that information with other people who wanted to play songs. The BBS only lasted a few months before I shut it down due to the amount of time it took to keep it running. After a few months I realized that I’d accomplished what was my real goal—and that was to actually make a working BBS. I also lost interest in guitar and moved on to other things.
About seven years later, while completing the last semester of my undergraduate studies at the University of Wisconsin-Madison, I started working for Musicnotes.com—which, as luck would have it, is an online retailer of sheet music and guitar tab. Over the years of working there, I’ve come to understand the value of these creative works and why a song—even someone’s own interpretation of it—gets its value from that essence or form of the original work. There’s a reason behind the protections that are afforded in copyright law.
Copyright law, as well as the value of intellectual property, can be confusing, to say the least—and when we want something, we want it because it is of value to us in one form or another. When things are so confusing, and, especially when we have such a strong desire for what is (in most instances of creative work) an intangible, it’s really easy to do something that’s not completely right.
In today’s world of awareness of copyright, it’s not that difficult to know what is legal and not legal, so long as we stop and think. Many people today don’t understand copyright law or, at the least, don’t consider the costs that go into the creation of a work. That’s totally understandable, but we can respect the concept that the things we value actually have value. Ideally, everyone would think about these things, and awareness wouldn’t be an issue—people are much more aware now than they were years ago before these issues became commonplace discussions—but we still have a way to go.
On the other hand, if your business plan is to make money off of other peoples’ works, it’s probably a good idea to do your homework. In fact, you probably already know that making money off of someone else’s work is wrong (here’s a pretty rudimentary example: plagiarism). If you don’t though, here’s the premise: It’s not right to steal something someone else made to make money on it yourself.
A lot of people love the creation they’re enjoying so much that they want to become part of it. But when you’re taking these things and building a business off of them (whether it be through direct advertising or simply growing your user base so you can figure out some way to monetize) without permission or licensing, you’re stealing.
In many instances it’s easier to get things in a way that is often considered “illegal.” That’s what drives people to do so. The landscape is changing, however, and it is becoming much easier to legally acquire and use intellectual property (when it’s made available).
TEMPTATION
So what we’re left with is immense temptation—a temptation that on the surface appears to lead to a victimless crime—and one that’s easy to get away with. We live in a world where we expect immediate access to anything and everything, especially those things that can be digitized and transferred around the world through the Internet. When we want it, we want it now—and immediate gratification has become our norm. The fact that immediate gratification is possible has opened up countless business opportunities online, but if a business is not catering to us, in the time frame and price point we agree with, we will go elsewhere.
As the prices of online content fall, in competition with unlicensed free variations of the same or competing content, the perceived value of all content tends to shrink as well. After the initial cost of creation, there’s not much discernible cost of distribution, at least at the individual level. So when we want something, we want it free and we want it now—and when we don’t get what we want, we either throw a fit or just go ahead and take it anyway.
Of course, there’s no rule that says all intellectual property should be made readily available to everyone—and that is a rather large argument unto itself. But, as I discussed earlier in the book, it is true that creation has value as well as cost, and without motivation to create we would very likely have less creation, or less perfection in creation.
It could be that at some point in the future, all creators decide to create simply for the concept of bettering mankind, but that is not the case today. And since we’re free, autonomous beings, it’s up to us to decide whether or not to do something, and why we do or do not do it. To force our own values and demand free access to all creation, without the consent of the creator, while expecting art to continue to flourish, is to wish for slavery (although one could argue that some rather emotional creation could be the fruit of such a pain-riddled world).
* * * *
Chapter 5: Using Someone Else’s Creation for Your Benefit
At its base level, the simple act of taking someone’s content for your own enjoyment is a pretty straightforward example of the benefit of free in today’s digital environment. As I alluded to in the previous chapter, however, there’s a much more dangerous level to this concept—and that is the use of someone else’s content to further your agenda or to build a business on the content. This agenda could be as simple as to make money, or it could be more esoteric and conceptual, such as to damage a capitalist society you don’t agree with, or even to inspire anarchy.
Of these, the one that has become most damaging is the concept of using other peoples’ creative work to build a business. In all honesty, it’s the basis of YouTube and many other popular content sites, including document-sharing sites like Scribd and DocStoc. Of course, the stated purpose behind these sites is not to distribute copyright-protected material, and they have been taking an increasingly more aggressive stance on removing content that has been flagged via a Digital Millennium Copyright Act (DMCA) complaint, but in their infancy this copyright-protected content was a key factor in getting them to the level of popularity they enjoy today.
Example: YouTube
When YouTube first launched, the site contained a large amount of copyright-protected content, most of which was available without the permission of the copyright holder. Sure, there was a large amount of amateur videos there as well, but what really drew people to the site in its early days was the ability to watch videos they already wanted to watch online, instantly. These creative works were really what helped push YouTube to its popularity—and the DMCA was key in allowing this to happen.
What it comes down to is this: The DMCA allows a Web site’s operators to not be responsible for the content its users upload, provided the site promptly removes any content that has been requested to be removed by a legal agent working on behalf of the copyright holder. What it doesn’t do is require that the same content not be uploaded again immediately by the same or another user, and it doesn’t place any burden on the actual site owners to try to avoid allowing copyright-protected content to be uploaded without permission.
In the last few years, there have been some very large strides forward as far as matching against databases of known copyright-protected songs or videos, but in the early days of YouTube, when the site was on the rise in popularity, this kind of “due diligence” by YouTube was definitely not in their interest. Instead, their interest was in utilizing the DMCA to allow users to upload content that users wanted to see or share with others—and oftentimes that content was created and owned by another individual or company and uploaded without permission. So what we had here was a site that had a large amount of content that was very hard to come by via any other channel, all available instantly and free.
Visit: http://www.smashwords.com/books/view/16078 to purchase this book to continue reading. Show the author you appreciate their work!