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Students with disabilities are entitled to a free appropriate public education. Under the Individuals with Disabilities Education Act (IDEA), an appropriate public education means specially designed instruction to meet the unique needs of the student with a disability. It also means educating the student with a disability in the least restrictive environment (LRE). That means educating the student with a disability, to the maximum extent appropriate, along side students without disabilities. Under the IDEA, educational services are planned by a team that includes the student’s parents. That team discusses the student’s educational needs, determines services to meet those needs, and writes those services into a plan called the Individualized Educational Program (IEP).
Two other laws, Section 504 of the Rehabilitation Act and the Americans with Disabilities Act (ADA), also require that students with disabilities receive a free appropriate public education, but those laws have a slightly different focus. They focus on ensuring that students with disabilities have equal access to educational services. Section 504 and the ADA are intended to ensure that students with disabilities receive educational services to meet their needs as adequately as the needs of children without disabilities are met. Section 504 and the ADA also require that students with disabilities receive services with students without disabilities. In addition, Section 504 and the ADA require that a plan is developed that outlines the services that will be provided to ensure the student with a disability has equal access to educational services.
There is no doubt that parents and educators want to do what is best for students with disabilities. But there can be disagreement over how to meet a student’s needs and what is appropriate can be perceived differently depending on one’s perspective. “Appropriate, like beauty, is in the eye of the beholder.”1 Throughout the process of serving students with disabilities, there are going to be disagreements. Most disagreements can be resolved without using formal complaints, due process hearings, litigation, and without lawyers. Unfortunately, there will also be times when educators are misinformed or make mistakes. Remember, “the best laid plans of mice and men...”
How to Use this Workbook
This workbook is for anyone who wants to avoid special education legal involvement. By knowing the legal requirements, parents and educators can work together for the benefit of students. This workbook is organized with a series of articles providing practical information about special education law. Then, actual cases are presented in a concise, story-telling format with the views of the players stated as arguments. The legal requirement is then listed. To understand the legal decisions, a brief description of the basics of special education law is provided. The reader can try to predict the outcome of the case based on what he or she has learned by reading the articles and the case scenarios. The answers are provided at the end of each case.
Conclusion: Litigation Prevention
It is neither cost, nor time effective for school personnel to be involved in legal problems. Following the prevention tips in this workbook helps school personnel to know what they can do to avoid conflicts. Using actual cases gives an accurate picture of what can happen from a legal perspective. When legal issues are resolved, teachers can teach and students can learn. Knowing what law applies is the first step to avoiding legal problems. When special education legal requirements are known and followed, everybody wins!
Tips for Chairing an IEP Meeting
Principal Fife was the captain of the good ship HMS Middle School. He knew his mission, keep the school ship shape, hatches battened down, and sailing straight. Through twenty years serving in her majesty’s local education agency, he’d successfully weathered the storms sent his way. Why then had the IEP meeting he just chaired been such a disaster? He was assigned to act as the designee for the Director of Special Education and, though he had attended many IEP meetings, this was the first time he scheduled, planned, and chaired an IEP meeting for a student with a disability.
He thought he’d run a tight meeting. He invited only the essential professionals. To keep the meeting on time as well as non adversarial, he kept discussion to a minimum and discouraged the questioning of the professionals. After all, each professional was an expert in their area of service provision and their recommendations shouldn’t be second guessed by others. Thanks to him the meeting was completed in ninety minutes (thirty minutes past the one hour he had announced at the outset as the time allotted for the meeting). So, what was the deal? Why did the parents leave angry and threatening to see a lawyer?
In the above scenario, Principal Fife wanted to have a productive Individualized Educational Program (IEP) meeting. He wanted to develop a good program for the student, but his emphasis on efficiency sacrificed quality and unnecessarily angered the student’s parents. Sure, there are going to be disagreements in IEP meetings. Educational programming is not an exact science. You should expect that, at times, parents will disagree with the recommendations of the educational professionals and educational professionals will disagree with one another. But proactively seeking parent input in the IEP process can help you avoid unnecessary disagreements and help make those disagreements that may be necessary less disagreeable.
Eight Tips for Planning and Chairing an IEP Meeting
1. Schedule the meeting at a time reasonably convenient for the parents. The IDEA requires this and it makes good sense. Let the parents know in writing when the meeting is scheduled and make sure they know they can reschedule for another time and who to contact if they wish to reschedule. Then, if they ask, reschedule. You do not want parents to call the wrong person and be told the date is set, etched in stone, and cannot be changed.
2. Tell the parents, in writing, who the school district is inviting to the IEP meeting and what their role is. The parent may not know what role each professional plays in their child’s life. You don’t need to provide a biography of each IEP team member, but include their title and be sure the parents know they can find out more information if they wish.
3. Make sure all of the right people are invited to the IEP meeting. For example, if the student will be transitioning from elementary school to middle school next year, it might be wise for you to include some of the middle school teachers in this year’s IEP. Or, if you expect a discussion regarding placing the student in a private or non-district program, make sure appropriate staff from that program attend the meeting to describe the program and answer questions. Parents and other professionals cannot make a decision about a placement in a vacuum.
4. Ask the parents if they would like other individuals to be invited to the meeting. The IDEA requires that “not less than one of the student’s regular education teachers” attend the meeting, but students in middle school and high school often have more than one regular education teacher. The parent may want to have more than one regular education teacher. The IDEA also allows parents or school personnel to include on the IEP team other individuals who have knowledge or expertise about the child’s special needs. For example, the child may be seeing a therapist privately and the parent may want that individual invited to the meeting. When it comes to IEP meetings more is not necessarily merrier, but too few is clearly not enough.
5. Do not set a time limit for the meeting. Try to schedule sufficient time, but if the IEP is not completed in that time, schedule another meeting to complete the IEP. Be sure that the parents and other professionals know that this IEP will not be rushed to completion.
6. Facilitate open discussion among all members of the IEP team. Encourage parents to ask questions of the professionals and the professionals to ask questions of the parents and each other.
7. Translate professional mumbo jumbo. Break down education speak so that all team members understand what is being said.
8. Remember whose child it is. Listen to the parents and treat them as you wish to be treated: as a professional. Parents are members of the team. Remember, that while school professionals want what’s best for the child, they are not the parents. Professionals know the child as their student while at school and during the child’s school career. But the parents will be the child’s parents for life.
Using these tips will tell parents that you and the other educators in the IEP meeting really want what is best for their child and value the parents’ input. If parents think that you are not open to their ideas, they can become frustrated and angry. Refusing to reschedule meetings or to invite individuals that the parents would like at the meeting sends a message that you don’t really care. Since you do care, don’t send that message. Also, listening to the parents, having the right people at the meeting, and facilitating open discussion will help ensure that a good plan is developed. There will be disagreements in IEP meetings. That’s okay. There are times when IEP meetings may become rancorous and adversarial. That’s okay too. But you don’t want the meeting to become needlessly adversarial because you didn’t seek parent input into putting the IEP team together and you didn’t respectfully listen to the parents’ concerns.
Determining When a Child’s Misbehavior in School Is Related to His Disability
As a parent, Maria had a long rope but she was quickly nearing the end of it. The principal had just called and asked her to come to school and pick up her son, Jeremy, because the teacher said he was “out of control.” Jeremy hadn’t finished his work during class time and when the teacher told him he had to stay in during recess he threw his book at the chalkboard. Maria knew Jeremy could sometimes be a handful. He was in special education and had some emotional/behavioral issues, but this was the fourth time this fall that she’d been called, and Jeremy had now missed 10 days of school. This time the principal said he was suspended for another ten days and might be expelled or moved to a different school because his behavior was so disruptive.
While Maria knew that Jeremy’s behavior was not acceptable, she believed it was related to his disability, and that there might be better ways to deal with it than withholding recess. Jeremy struggled to sit still through class and recess was a much-needed break. It didn’t seem fair that he might be expelled for “misbehavior” that was not Jeremy’s fault. Hadn’t she heard that students with disabilities could not be punished for behavior that was a manifestation of their disability? Didn’t the law require that, as a child with a disability, Jeremy was entitled to appropriate educational services?
The Individuals with Disabilities Education Act (IDEA) provides that all children with disabilities have a right to a free appropriate public education, including children who are suspended or expelled. The IDEA has specific procedures for school administrators to follow when disciplining children with disabilities. These procedures balance the need to keep schools safe with the right of children with disabilities to receive a free appropriate public education. There is a process to determine if a student’s misconduct is a manifestation of the student’s disability, and prevents children from being punished for “misbehavior” that is related to the child’s disability. Unfortunately, the IDEA’s procedures can be confusing. Here are some questions and answers regarding the manifestation determination process that should make the process clearer.
1. Why are there “special” rules for disciplining children with disabilities?
When Congress first enacted the Education for All Handicapped Children Act in 1975, it noted that children with disabilities were often suspended, expelled, or otherwise excluded from public education in our country merely because they had behavior problems. School officials had often unilaterally excluded children with disabilities from school without parent input or an opportunity to appeal. Congress wanted to ensure that all children with disabilities had access to a free appropriate public education. Moreover, Congress wanted to protect children with disabilities from the unilateral, speculative, and subjective decisions by school officials that had often caused them to be removed from school for behavior related to their disability.
2. Who makes the Manifestation Determination?
The manifestation determination is made by a group that includes the child’s parent and the relevant members2 of the child’s Individualized Educational Program (IEP) team. The parent and school administrators decide which IEP team members will be included in the meeting.
3. When must a Manifestation Determination be made?
Whenever school officials make a disciplinary “change in placement,”3 there must be a manifestation determination. A change in placement occurs whenever the school decides to remove or suspend a student with a disability from the student’s educational placement for more than 10 school days. The 10 school days may be consecutive or over the course of a school year.
There must also be a manifestation determination if the student has been subjected to a series of removals that constitute a pattern. A pattern is determined if (a) the student is removed for more than 10 days in the school year; (b) the student’s behavior is substantially similar to his behavior in previous incidents, and (c) considering the length of each removal, the total amount of time the student has been removed, and the proximity of the removals to one another, there appears to be a pattern of removing the student.
4. How does the group decide if the student’s misconduct is a manifestation of the student’s disability?
First, the group will review all of the relevant information in the student’s file including any information included from the IEP, teacher observations, and information provided by the student’s parents. Based on that review, the group will determine whether:4
• The student’s misconduct was caused by or was directly or substantially related to the student’s disability; or
• The misconduct was the direct result of the school district not implementing the student’s IEP.
If the group determines that the misconduct was related to the student’s disability or was the direct result of the IEP not being implemented, then the team will determine that the misconduct was a manifestation of the student’s disability.
5. If the student knows right from wrong and understands it is wrong to violate the student code of conduct, doesn’t that mean his misconduct was not a manifestation of the disability?
No, the student may know the behavior is wrong but the misconduct might still be directly related to his disability. For example, the student’s disability may limit his ability to control the behavior. Or, perhaps IEP services, such as counseling, were never provided, causing the student’s behavior to escalate beyond the student’s control.
6. What happens if the student’s misconduct is determined to be a manifestation of the student’s disability? 5
The student’s IEP team will meet and unless there are special circumstances or the IEP team changes the student’s educational placement, the student will return to the school program the student was in before the suspension. The IEP team will also conduct a Functional Behavioral Assessment and will implement a Behavior Intervention Plan for the student. A Functional Behavioral Assessment gathers information about the student’s behavior to determine what function the student’s behavior serves for the student. The Behavior Intervention Plan is the plan to provide support to the student to intervene with the behavior.
7. What are special circumstances? 6
In disciplinary situations involving possession of weapons, illegal drugs, or when the student has caused a serious injury, the school may remove the student for up to 45 school days, even if the misconduct is a manifestation of the student’s disability. The student must receive appropriate educational services after the first 10 school days that the student is removed.
8. What if the group determines that the misconduct is NOT a manifestation of the student’s disability?
If the student’s misconduct is not a manifestation of the student’s disability, then the student may be disciplined the same as a student without a disability. But if expelled, the student is still entitled to receive a free appropriate public education. In many cases, the student’s behavior is determined to be a manifestation of the student’s disability. But, parents have the right to appeal7 a decision that their child’s behavior is not related to their child’s disability. Hearings to resolve disagreements in the disciplinary process are expedited. That means the hearing must be held within 20 school days after it is requested, and the decision must be made within 10 school days after the hearing is completed.
Some school administrators pride themselves on a no-nonsense zero tolerance approach to discipline in their schools. In such an environment, normal childhood mischief can be mistaken for serious misconduct. For children with disabilities, disability related behavior can be confused with misconduct requiring discipline. Being aware and making sure your child’s school is aware of the discipline procedures under the IDEA will help ensure your child’s success in school.
Footnotes
2 34 CFR § 300.530(e)
3 34 CFR § 300.530(e)
4 34 CFR § 300.530(e)
5 34 CFR § 300.530(f)
6 34 CFR § 300.530(f)
7 34 CFR § 300.532
Independent Educational Evaluations
The parents’ right to obtain an Independent Educational Evaluation8 (IEE) of their child is an important IDEA procedural safeguard.9 School districts conduct evaluations10 to provide information to the student’s IEP team to determine whether a student has a disability and, if so, the services the student will need. Thus, a student’s school program is largely based on the results of evaluations. An inaccurate or incomplete evaluation may lead to inappropriate services.
So, there are times when parents might be concerned that the school’s evaluations do not accurately reflect their child’s disability or educational needs. And, there are times when parents would just like a second opinion. An Independent Educational Evaluation11 means an evaluation conducted by a qualified examiner who is not employed by the public agency responsible for educating the child. Thus, obtaining an Independent Educational Evaluation allows parents access to an evaluation conducted by someone outside of the school district and to provide that information to their child’s IEP team.
Independent Educational Evaluations at Parent Expense
Parents have the right to obtain an Independent Educational Evaluation at their own expense and share it with the school district. If parents request an Independent Educational Evaluation,12 school districts are required to provide the parents with information about where they may obtain an independent evaluation. Moreover, if parents share their privately purchased evaluation with the school district, the IEP team must consider the results of the evaluation.13 Considering the Independent Educational Evaluation, however, does not mean the IEP team must agree with it. If the IEP team disagrees with all or part of the Independent Educational Evaluation, the team should document why it did not accept the findings and recommendations of the Independent Educational Evaluation.
Additionally, if the parents share their privately purchased evaluation with the school district and there is a hearing regarding the child’s program, the Independent Educational Evaluation may be presented by the parents or the school district as evidence at the hearing.14
Independent Educational Evaluations at Public Expense
If parents disagree with the evaluations done by the school district, the parents have the right to request an Independent Educational Evaluation to be paid at public expense.15 If parents request an Independent Educational Evaluation at public expense, the school district must either (1) provide the Independent Educational Evaluation or (2) request a hearing to show that the school district’s evaluation was appropriate.16 Thus, if the district does not wish to pay the costs of the independent evaluation, the school district must request a hearing17 to show that the district’s evaluation is appropriate.
If parents obtain an evaluation at public expense, the district must consider the results of the evaluation in making educational decisions about the child. Again, the fact that the district must consider the evaluation does not mean that it must agree with its findings and recommendations. Finally, if there is a hearing regarding the child’s program, the publicly funded Independent Educational Evaluation may be presented as evidence by the parents or the school district at the hearing.
What Does Public Expense Mean?
At public expense18 means that the school district pays for the full cost of the Independent Educational Evaluation or ensures that the evaluation is provided at no cost to the parent. According to the Office of Special Education Programs (OSEP) in Letter to Heldman,19 in a case in which an overnight trip was necessary to obtain the Independent Educational Evaluation, public expense may include covering the parents’ related travel costs, including reasonable meal and lodging expenses. Parents are not entitled to unlimited evaluations at public expense. The IDEA 2004 clarified that parents are limited to only one Independent Educational Evaluation20 each time the school district conducts an evaluation with which the parent disagrees.
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