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X. Facing Forward Looking Back
I wrote this book primarily to help students, parents, advocates, and other professionals better understand the Individuals with Disabilities Education Act (IDEA). Congress, most recently, amended the IDEA in 2004. Subsequently, the Department of Education adopted regulations implementing the IDEA 2004 that were effective July 5, 2006. This edition of The Everyday Guide addresses the major changes in the IDEA 2004 including references to the Department of Education regulations. The IDEA statute is very detailed and, for the most part, the regulations follow the statute without adding much clarification. So, I have only referred to the regulations where I thought they provided additional information or clarified the statute. I have also tried to make the law a little less confusing.
By saying I wrote this book primarily for students, parents, and advocates, I don’t mean that it isn’t also intended for teachers and other educators. Most teachers and educators advocate for children with disabilities, in general, and their own students, in particular. They just advocate from within the educational system. So, while the book is written from a parent perspective, the information is also intended to help those who have answered the call to become a member of that most honorable of professions, teachers.
This book is not intended to be a legal treatise on special education case law. The book is meant to be an everyday guide to special education law to help parents, advocates, students with disabilities, and educators to understand the basic requirements of the IDEA, Section 504 of the Rehabilitation Act of 1973 and Title II of the Americans with Disabilities Act.
School services for children with disabilities are developed through an individualized planning process. The planning process involves parents, educators, and other professionals. For infants and toddlers that process results in an Individualized Family Service Plan (IFSP) and for children aged three to twenty-one that process results in an Individualized Educational Program (IEP). The IFSP and IEP meetings should involve a collaborative process.
Generally, I do not believe the IEP, IFSP, and other education meetings are the appropriate settings for lawyers and others to debate legal standards and court rulings. Those debates are more appropriate for due process hearings and court cases. Educational planning meetings should focus on the student’s needs and meeting those needs. Parents, teachers, and other professionals know about the individual students and how to teach students with disabilities. Early intervention service providers and families have expertise on providing early intervention services to infants and toddlers. While parents and teachers should understand the legal requirements in the special education process, they are not in the planning meeting to be lawyers. They are in the meeting to be parents and teachers. I believe parents and educators—not attorneys—should design educational programs.
Having said that parents and educators—not attorneys—should design programs, I would also like to point out that there is certainly a role for attorneys to play in ensuring that students receive a free appropriate public education under the IDEA. Disputes often arise over the delivery of special education services. While most disputes can be resolved informally without involving lawyers, some require more formal dispute resolution procedures like due process hearings. While parents are not required to use attorneys in due process proceedings, due process hearings are formal legal proceedings and school districts are most likely represented by attorneys.
Consequently, parents will likely need representation by an attorney. Moreover, parents may need to seek advice from an attorney to make decisions regarding dispute resolution. Although this book contains information about the legal rights of students with disabilities, it is not a substitute for legal advice or legal representation when either is needed. The book is best used as a guide to the law and the rights of students with disabilities to get a free appropriate public education. If legal advice is needed, it should be sought from an attorney competent in this area of the law.
Additionally, please note that in some places I have directly quoted the law. But in many places, I have modified and paraphrased the legal language to make it more understandable. Footnotes are provided so you can find the actual statute or regulation being discussed. The IDEA statute is cited as 20 U.S.C. 1400 to 1487. The IDEA regulations are 34 CFR Part 300. You can find the IDEA statute and regulations at the United States Department of Education website http:\\idea.ed.gov. The Section 504 regulations are cited as 34 C.F.R. Part 104. The letters U.S.C. stand for United States Code and C.F.R. stands for Code of Federal Regulations. If you are seeking to quote the law exactly, you should use these footnotes to find your exact quote, rather than quoting this book.
Additionally, a glossary is provided as Appendix D. Terms that are defined in the glossary appear in italics the first time they appear in this book.
Finally, I greatly enjoyed writing this book and hope it’s helpful.
Randy Chapman
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In 1980 The Legal Center for Handicapped Citizens and the Association for Retarded Citizens in Colorado sued the Colorado Department of Education because children at the Wheat Ridge State Home and Training School were not attending school. The Wheat Ridge State Home and Training School (Ridge) was an institution for persons with developmental disabilities located in the Jefferson County School District. Most of the children living in the institution originally came from a variety of communities and school districts, other than the Jefferson County School District. Abandoned, today, the wards at Ridge are empty. But in 1980, children filled wards labeled Moonbeam, Aspen, and Starlight. Filled wards, empty days.
Ridge students had the right to an education under the Education for All Handicapped Children Act of 1975 1. The Legal Center had first discovered in 1979 that children living at Ridge were not going to school. Consequently, on behalf of the parents of several of the children living at Ridge, The Legal Center requested school services from the children’s home school districts, specifically the Denver, Boulder, and Weld County districts. These home school districts, however, refused to provide school services because the children lived in Jefferson County. The Legal Center then turned to the Jefferson County School District for services, but services were refused because the children’s parents resided outside of Jefferson County.
Since the Education for All Handicapped Children Act required that the State Education Agency (the Colorado Department of Education) assure that all children with disabilities in Colorado receive a free appropriate public education, The Legal Center implored Colorado’s Commissioner of Education to resolve which school districts were responsible for teaching these children. Eventually, the Commissioner of Education determined that the school districts where the children’s parents resided were responsible for educating children living at Ridge. Unfortunately, that decision was not enforced; the children stayed out of school.
Consequently, the class action lawsuit was filed in 1980 in federal district court in Denver. In May 1981 Judge John Kane ruled that, in fact, the Commissioner of Education and the Colorado Department of Education were responsible under the Education for All Handicapped Children Act of 1975 for assuring that all children with disabilities in Colorado, including the children at Ridge, receive a free appropriate public education 2. The lawsuit was later settled, and in the fall of 1981 children at the Ridge State Home and Training School attended school for the first time. At the same time, school services were also provided to children living at Colorado’s other State Home and Training Schools in Pueblo and Grand Junction. For awhile, some children received school services at the State Home and Training School, but nearly one half of the children left the institution and attended schools in their home district.
Many of these children had very severe disabilities. Some were unable to speak or walk. For the first time children with very severe disabilities received services in Colorado’s public schools. Over time, this lawsuit directly resulted in improving the ability of Colorado’s public schools to serve children with severe disabilities. This improvement, in turn, led to closing almost all of the segregated schools in Colorado, children leaving the institutions, and children with severe disabilities being more fully included in the public school system. All of these changes came about because of the Education for All Handicapped Children Act!
The Education for All Handicapped Children Act was adopted by Congress in 1975. Congress passed the law because nationwide children with disabilities were either excluded from the public schools (like the children at Ridge), or provided minimal educational services. Initially, the courts confronted the exclusion of children from the public schools through the civil rights movement. In 1954, the Supreme Court ruled in Brown v. Board of Education that segregating children in the public schools based on their race violated the 14th Amendment of the Constitution. Racial segregation in the public schools denied children an equal access to a public education.3 Later, other parents pressed for equal access to the public schools for their children with disabilities.
Armed with the Brown decision, parent advocacy groups also chose the courts as a battleground to get school services for their children with disabilities. In 1972 two landmark decisions, Pennsylvania Association for Retarded Children v. Commonwealth of Pennsylvania 4 and Mills v. D.C. Board of Education 5, determined that children with disabilities must have equal access to public education, and parents must have a meaningful opportunity to challenge decisions excluding their children from school. Although these two decisions led the charge, there were court cases in other states seeking school services for children with disabilities.
In 1975 Congress passed Public Law 94-142, the Education for All Handicapped Children Act, which is now called the Individuals with
Sadly, Congress further found that “more than half of the handicapped children in the United States do not receive appropriate educational services which would enable them to have full educational opportunity,” and “one million of the handicapped children in the United States are excluded entirely from the public school system and will not go through the educational process with their peers.
Disabilities Education Act or the IDEA 6. In passing the law, Congress found that there were “more than eight million handicapped children in the United States 7.”
Sadly, Congress further found that “more than half of the handicapped children in the United States do not receive appropriate educational services which would enable them to have full educational opportunity, 8” and “one million of the handicapped children in the United States are excluded entirely from the public school system and will not go through the educational process with their peers. 9” Note that these Congressional findings documenting the exclusion of children with disabilities from our nation’s schools are as recent as 1975. To remedy this national shame, the new law required that children with disabilities receive a free appropriate public education and that special education and related services be provided to children according to an Individualized Educational Program (IEP). Congress had set out to right this great wrong.
In 1990 Congress amended some of the language in the Education for All Handicapped Children Act and changed its name to the Individuals with Disabilities Education Act or IDEA. Fittingly, throughout the law the term “handicapped children” was replaced with the term “children with disabilities.” In 1997 Congress reauthorized and amended the IDEA, and then in March 1999, the U.S. Department of Education issued new regulations interpreting the amended IDEA.10 The IDEA 97 was the first major revision of the law since its original passage as the Education for All Handicapped Children Act in 1975. The law was again amended in 2004.
Without question, this federal legislation improved the lives of millions of children with disabilities throughout the country. Many of the children, initially served by the law in the late 1970s and early 1980s, are now high school and college graduates. Many are employed in careers; some, without doubt, are teachers, and many are now parents themselves. Without this law all of those opportunities would have been denied to these IDEA graduates, just as they had been denied to the children with disabilities who preceded them. As for the students at Ridge, school taught many of them to talk, to walk, and to live more independently. Because of the IDEA, all of the children from Ridge finally attended school.
1 The Legal Center for Handicapped Citizens is now called The Legal Center for People with Disabilities and Older People, the Association for Retarded Citizens in Colorado is now called The Arc of Colorado and the Education for All Handicapped Children Act is now called the Individuals with Disabilities Education Act or the IDEA.
2 Association for Retarded Citizens in Colorado v. Frazier, 517 F. Supp. 105
3 347 U.S. 483 (1954)
4 334 F. Supp. 1257 (E.D. Pa. 1971, 343 F. Supp. 279 (E.D. Pa. 1972)
5 348 F. Supp. 866 (D.D.C.1972)
6 20 U.S.C. 1400
7 20 U.S.C. 1400 (b)(1) (1975)
8 20 U.S.C. 1400 (b)(3) (1975)
9 20 U.S.C. 1400 (b)(4) (1975) emphasis supplied.
10 34 C.F.R. Parts 300 and 303
This book is dedicated
to all of the graduates
of the Wheat Ridge State Home
and Training School.
All kids get to go to school and get a fair chance to learn. That’s the idea behind the IDEA. All kids get to go to school and get a fair chance to learn. Kids, including kids with disabilities, go to school with their neighbors. Kids, including kids with disabilities, sit in classrooms together. Kids, including kids with disabilities, join school clubs, go to assemblies, go on field trips, go to school plays, and go to school sports events. Kids are not separated in school because they have a disability. All kids get to go to school. All the words written by Congress, when enacting and reenacting the IDEA, support that simple idea.
Getting a fair chance to learn, for kids with disabilities, means getting school services that meet their individual needs. To meet individual needs, schools provide specially designed instruction. Providing specially designed instruction means adapting and modifying what and how schools teach. To make sure services
are individualized, schools provide services according to an individualized educational program. All of this is done to make sure kids with disabilities get a fair chance to learn. Congress calls this providing a free appropriate public education. Congress reauthorized the IDEA in 2004, making sure kids with disabilities continue receiving that education.
In enacting the IDEA 97, Congress strengthened the IDEA’s requirements regarding providing students with disabilities access to the general educational curriculum in regular classrooms, added parents and regular education teachers to the IEP team, and added provisions for disciplining students with disabilities while ensuring their right to a free appropriate education.
All kids get to go to school and get a fair chance to learn. That’s the idea behind the IDEA.
In 2004 Congress again reauthorized the IDEA. In the IDEA 2004, Congress continued to emphasize and strengthen the participation of parents and families in their children’s education, continued to emphasize the importance of providing students with disabilities access to the general curriculum and educating students in the regular classroom, encouraged flexibility in the IEP process, tried to remove unnecessary paperwork burdens on educators, and expanded dispute resolution procedures to encourage positive dispute resolution.
In 2004 just as it had done twenty-nine years before, Congress declared its reasons for reauthorizing the IDEA. First, Congress stated that: “Disability is a natural part of the human experience and in no way diminishes the right of individuals to participate in or contribute to society. Improving educational results for children with disabilities is an essential element of our national policy of ensuring equality of opportunity, full participation, independent living, and economic self-sufficiency for individuals with disabilities. 11”
Congress then reacknowledged that before the Education of All Handicapped Children Act of 1975 was passed “. . . the educational needs of millions of children with disabilities were not being fully met because
1. the children did not receive appropriate educational services;
2. the children were excluded entirely from the public school system and from being educated with their peers;
3. undiagnosed disabilities prevented the children from having a successful educational experience; or
4. a lack of resources within the public school system forced families to find service outside the public school system. 12
Furthermore, Congress found that “almost 30 years of research and experience had demonstrated that the education of children with disabilities can be made more effective by having high expectations of students with disabilities and ensuring those students have access to the general curriculum in the regular classroom, to the maximum extent possible. . .” 13
Additionally in IDEA 2004, Congress noted the importance of parents in the education process by stating that the education of children with disabilities can be made more effective by “strengthening the role and responsibility of parents and ensuring that families of such children have meaningful opportunities to participate in the education of their children at school and at home.” 14
Additionally in IDEA 2004, Congress noted the importance of parents in the education process by stating that the education of children with disabilities can be made more effective by “strengthening the role and responsibility of parents and ensuring that families of such children have meaningful opportunities to participate in the education of their children at school and at home.”
Moreover, Congress, concerned that disputes between parents and school districts be resolved more usefully and positively, found that “parents and schools should be given expanded opportunities to resolve their differences in positive and constructive ways. 15”
Finally, Congress stated that the purpose of the IDEA is “to ensure that all children with disabilities have available to them a free appropriate public education that emphasizes special education and related services designed to meet their unique needs and prepare them for further education, employment, and independent living” and to “ensure that the rights of children with disabilities and parents of such children are protected. 16”
Thus, the IDEA’s primary directive is the same now as when the Education for All Handicapped Children Act was passed in 1975: all children with disabilities must be provided a free appropriate public education. All kids get to go to school and get a fair chance to learn.
What Is a Free Appropriate Public Education?
Providing a free appropriate public education means providing a student with disabilities special education services and the related services the student needs to benefit from her special education program. A free appropriate public education requires that services:
1. are provided at public expense, under public supervision and direction, and without charge;
2. meet the standards of the state educational agency;
3. include an appropriate preschool, elementary, or secondary school education; and
4. are provided in conformity with the individualized educational program (IEP) 17
Educators, advocates, and attorneys who work in the field of special education often use initials/letters or acronyms to refer to frequently used concepts and phrases. The acronym for the term free appropriate public education is FAPE. In this book I will try to identify the acronyms that are used, such as LRE for least restrictive environment, ESY for extended school year, and IAES for interim alternative educational setting. But I believe that speaking in initials, rather than words, frequently confuses more than it clarifies. So, while I will try to point out the most common acronyms, I won’t use most of them in the text. I have also listed the most common acronyms in the Glossary in Appendix D.
In each state the State Education Agency (SEA), is responsible for ensuring that all children with disabilities receive a free appropriate public education in that state. Local education agencies (LEAs) are responsible for ensuring that students with disabilities, within the agencies’ boundaries, receive a free appropriate public education. Local education agencies are administrative bodies, most often local school districts or a combination of school districts that are responsible for public elementary and secondary schools.18 In this book, for the sake of simplicity, local education agencies will usually be referred to as school districts. School districts have the primary responsibility for providing special education services to students with disabilities.
Providing an appropriate education also means educating students with disabilities in the least restrictive environment. I will discuss this idea more later, but, generally, the least restrictive environment means students with disabilities learn, in regular classrooms, along side children who do not have disabilities. Schools provide supplementary aids and services to support students to succeed in regular classrooms. Students with disabilities are also provided the related services they need to benefit from their special education program. In this book you will learn these terms. Who are children with disabilities? What is special education? What are related services? What are supplementary aids and services? What is the least restrictive environment?
Who Are Children with Disabilities?
The IDEA uses the term children with disabilities to identify students who are eligible for a free appropriate public education. A child with a disability means a child with mental retardation, hearing impairments (including deafness), speech or language impairments, visual impairments (including blindness), serious emotional disturbance, orthopedic impairments, autism, traumatic brain injury, other health impairments, or specific learning disabilities; and who needs, because of having any of these conditions, special education and related services. 19 If a student does not meet this definition, then the student is not eligible for IDEA services.
Note, to be considered a child with a disability, a student must have an impairment and need special education and related services. Some students may have impairments, but may not need special education and related services. In that case, the student is not eligible for services under the IDEA. The student, however, may be eligible for services under section 504 of the Rehabilitation Act. That law is discussed in Chapter VIII. Students are determined eligible for IDEA services through the Individualized Educational Program or IEP process.
In this process, a student is first referred for evaluations to determine whether the student has special needs and is eligible for IDEA services. After the evaluations are completed, an individualized educational program (IEP) team will meet to determine the child’s eligibility for special education services. The team is made up of necessary school staff, the child’s parents, and, at the parent’s or school’s discretion, other individuals who know about the student’s needs. The IEP team will determine whether the child has an impairment and, if so, whether the child needs special education and related services. If the child needs special education services, as a result of having an impairment, the child will be determined to have a disability and will be eligible for IDEA services. If the team determines that the child has a disability, the IEP team will proceed to complete the IEP. 20
Note, to be considered a child with a disability, a student must have an impairment and need special education and related services.
This book discusses two Parts of the IDEA; Part B and Part C. The majority of the book discusses Part B. Part B requires that students with disabilities from the ages of 3 to 21 (school age) receive a free appropriate public education. The IDEA’s Part C requires early intervention services for children from birth through age two (infants and toddlers). Chapter IX discusses the requirements of Part C.
What Is Special Education?
Once the IEP team finds that a student has a disability, the student is entitled to a free appropriate public education. This means the school district must offer the student special education and related services. Special education means specially designed instruction, at no cost to parents, to meet the unique needs of a child with a disability, including
1. instruction conducted in the classroom, in the home, in hospitals and institutions, and in other settings; and
2. instruction in physical education. 21
Schools provide specially designed instruction by adapting the content, methodology, or delivery of instruction to meet the unique needs of the student with a disability. As you will later see, focusing on a student’s unique needs is important in the IEP process.
The IDEA does not promote placing students in homes, hospitals, and institutions in order to receive instruction. The requirement that students receive instruction in their homes, in hospitals, and in institutions is meant to ensure that if children are in one of those settings, unable to attend school, they still receive educational services. For example, if a student has a lengthy illness and is hospitalized, the school must still educate the student, even though she may not be able to go to school.
Special education services must meet the needs of the individual child. When the IEP team meets and designs a program for a particular child, the team is meeting to discuss that child’s needs and program, not the needs of other children in the school district. Certainly, the needs of other children are important and need to be addressed. But the IEP meeting focuses on the needs of one particular student with a disability.
What Are Related Services?
A free appropriate public education includes providing related services that a child needs to benefit from her special education. The term related services includes the early identification and assessment of disabling conditions in children, transportation and developmental, corrective, and other support services such as:
• speech-language pathology and audiology,
• interpreting services,
• psychological services,
• physical and occupational therapy,
• recreation including therapeutic recreation,
• social work services,
• school nurse services designed to enable a child with a disability to receive a free appropriate public education as described in the individualized program of the child,
A free appropriate public educa-tion includes providing related ser-vices that a child needs to benefit from her special education.
• counseling services, including rehabilitation counseling, orientation and mobility services, and
• medical services, except that such medical services shall be for diagnostic and evaluation purposes only 22
[Note that the related services in italics were added in IDEA 2004.]
Assistive technology devices and services are one type of related service. Assistive technology devices can be provided as a related service or to support the provision of a particular related service. For example, a student may need access to an augmentative communication device as part of the child’s receiving speech therapy services. Similarly, a child may need a standing board to benefit from physical therapy services, or a child may need card holders and adapted toys and games to benefit from recreation services.
Finally, the IDEA 2004 specifically excludes medical devices that are surgically implanted from both the definition of assistive technology device and the definition of related services 23. This would appear to categorize cochlear implants for individuals with hearing impairments as medical services that are not required to be provided under the IDEA. While school districts are not required to provide surgically implanted devices such as cochlear implants, they must ensure that those devices, as well as hearing aids, are functioning properly. But school districts are not responsible for post-surgical maintenance, programming, or replacement of a surgically implanted device. 24
Medical Services Versus Related Services
While school districts must provide students the related services they need to benefit from their special education program, school districts are not required to provide medical treatment or medical services to children with disabilities. If the IEP team, however, needs a doctor’s diagnosis to determine the student’s disability, then the school district must provide that “medical” assessment.
For example, an IEP team may need a neurological evaluation, done by a licensed neurologist, to determine the nature and frequency of a student’s seizures. A neurologist is a physician, but since that medical service is being done for educational, diagnostic or evaluation purposes, the school district must ensure that it is provided at no cost to the student’s parents. The school district is not, however, required to provide neurological treatment for the student, beyond the diagnosis.
The courts have struggled with what is a related service, and required to be provided to students with disabilities, versus what is a medical service, and only required for diagnostic and evaluation purposes. In the spring of 1999, in Cedar Rapids Community School District v. Garret F., the Supreme Court clarified this troublesome issue. 25
When Garret F. was four, he was hurt in a motorcycle accident. The accident severed Garret’s spinal column leaving him paralyzed from the neck down. Garret attended regular classes in school, was successful academically, but he needed an electric ventilator to breathe and assistance with urinary bladder catheterization and suctioning of his tracheotomy tube. Garret also needed help from someone familiar with his ventilator, in case there was a malfunction or electrical problem. Without these “nursing services,” Garret couldn’t go to school.
The Cedar Rapids Community School District agreed these services didn’t require a licensed physician, but because of their cost and medical nature, the district refused to provide the services. Garret’s parents appealed, eventually reaching the United States Supreme Court.
The Supreme Court determined that the services Garret needed were related services. The Court focused on two points. First, Garret needed these services to remain in school throughout the day. Second, a licensed physician was not required to provide the services. The Court reasoned that related services were services that students need to benefit from special education. On the other hand, medical services are specifically defined as services provided by a licensed physician. In Garret’s case, it was clear, he needed these services to go to school. It was also clear, the services did not have to be provided by a licensed medical doctor. Thus, despite their cost and medical nature, the nursing services Garret needed were related services. Consequently, the school district had to provide them.
What Are Supplementary Aids and Services?
Supplementary aids and services are supports that help students with disabilities succeed in regular classrooms. Students with disabilities must be educated, to the maximum extent appropriate, in regular classrooms with students without disabilities. Before placing students
in special classes, separate schools, or otherwise removing students with disabilities from the regular education environment, schools must consider providing supplementary aids and services to support success in the regular classroom 26. Thus, supplementary aids and services are aids, services, and other supports that are provided in regular education classes, or other education-related settings, to enable students with disabilities to be educated, to the maximum extent appropriate, with students without disabilities 27.
Supplementary aids and services include modifying and adapting materials for students, and providing additional supports and assistance to the regular education teacher. Providing assistive technology devices and services can help students with disabilities succeed in regular education classrooms and settings. Thus, assistive technology devices and services may also be considered supplementary aids and services.
For example, materials can be adapted so that they are in large print or Braille for students with visual impairments. Frequency Modulation (FM) auditory training devices can assist
Before placing students in special classes, separate schools, or otherwise removing students with disabilities from the regular education environment, schools must consider providing supplementary aids and services to support success in the regular classroom.
students with hearing impairments. Providing an augmentative communication device to a student, who cannot speak, would help the student talk with other students and the teacher. These are just a few examples of using supplementary aids or services to help support students with disabilities in the regular classroom. We’ll come back to supplementary aids and services, when we discuss least restrictive environment.
What Are Assistive Technology Devices and Services?
We’ve already touched a little on assistive technology (AT) devices and services. Here’s what they are. Assistive technology devices are items and pieces of equipment that are used to increase, maintain, or improve functional capabilities of children with disabilities. Assistive technology services are then defined as any service that directly assists a child in the selection, acquisition, or use of an assistive technology device. 28 Assistive technology services include
1. evaluating the needs of the student, including a functional evaluation of the student in the student’s customary environment;
2. purchasing, leasing, or otherwise providing for the acquisition of AT devices for the student;
3. selecting, designing, fitting, customizing, adapting, applying, maintaining, repairing, or replacing of AT devices;
4. coordinating and using other therapies, interventions, or services with AT devices such as those associated with existing education and rehabilitation plans and programs;
5. training or technical assistance for the student, or, where appropriate, the student’s family; and
6. training or technical assistance for professionals such as educators, rehabilitation personnel, employers and other persons who are substantially involved in the major life functions of the student.
As you can see, the definition of AT devices and services is very broad. Assistive technology services are not limited to evaluating the AT needs of students and providing AT devices. Assistive technology services include maintaining and customizing assistive technology devices and training students and others in how to use assistive technology devices. It is important to note that assistive technology devices and services may be provided for the student’s use at home or in other settings. Access to assistive technology devices in the home or other settings is required if the IEP team decides the student needs access to the devices in order to receive an appropriate education. 29
Extended School Year
For some students with disabilities, interrupting their school program for extended periods of time, such as during the summer break,
Assistive technology devices are items and pieces of equipment that are used to increase, maintain, or improve functional capabilities of children with disabilities.
jeopardizes the benefit they receive from that program during the regular school year. These students need services during the summer to receive a free appropriate public education. Services provided in the summer are called extended school year services or ESY services. Extended school year services are special education and related services that are provided to a child with a disability beyond the normal school year of the school district.
The first court cases requiring extended school year services involved students with disabilities who, during the summer, lost skills they had learned during the previous school year. As a result of this loss of skills during the summer, the students were unable to benefit from their school program. These cases established a regression/recoupment standard for establishing the need for extended school year. The student lost skills during the summer, or regressed, so significantly that the student could not reasonably make up, or recoup, that loss the following school year. 30
The courts noted that all students regress some during extended absences from school. Most students can make up that loss, in a reasonable amount of time, when they return to school. If it takes a student with a disability significantly longer to make up the loss, that student may be entitled to extended school year services. Thus, students who regressed significantly were entitled to services during the summer as part of receiving a free appropriate education.
Later court decisions allowed students to receive extended school year services without first being out of school during the summer months. If the IEP team could predict that the student was likely to regress, extended school year services could be included on the IEP.
Planning teams could look at how the student performed after being out of school during holidays or illnesses. Based on how the student performed upon returning to school, the IEP team could predict whether the student would be eligible for extended school year.
More recent court cases include factors, other than just regression/recoupment, in determining extended school year eligibility. The Tenth Circuit Court of Appeals, in Johnson v. Independent School District No. 4, included factors such as
• the degree of the student’s impairment
• the ability of the student’s parents to provide educational structure at home
• the student’s rate of progress
• the student’s behavioral and physical problems
• the availability of alternative resources
• the ability of the student to interact with students without disabilities
• the areas of the student’s curriculum which need continuous attention
• the student’s vocational needs
The Court in Johnson also looked at whether the service being requested for extended school year was extraordinary to this particular student or was an integral part of a program for students with this disability. If the service was an integral part of the program for students with this disability, provision for the service during the summer months could be required. 31
Extended school year services must be provided only if a student’s IEP team determines, on an individual basis, that extended school year services are needed for the student to receive an appropriate education. The school district may not (1) limit extended school year services to students with particular categories of disability; or (2) unilaterally limit the type, amount, or duration of the extended school year services. Additionally, since extended school year services are part of the provision of a free appropriate public education, the services must be provided according to an IEP and at no cost to the student’s parents.
Extended school year services are not intended to continue the progress the student made during the normal school year through the summer. Rather, extended school year services are required to prevent jeopardizing progress the student has already made during the normal school year. Parents who believe their child may need extended school year services should make sure this topic is discussed at the IEP meeting. If the student has not already been out of school for a summer, parents should make sure the student’s teachers are tracking the student’s performance after school holidays and absences. This information will be needed to predict future regression.
School Records and Confidentiality
Under the IDEA parents have a right to examine all records relating to their child.32 There is another law, the Family Educational Rights and Privacy Act (FERPA), that protects the privacy of educational records. 33 The Family Educational Rights and Privacy Act protects the confidentiality of educational records for all students. Educational records means records that are directly related to the student and are maintained by the educational agency or by someone acting on behalf of the educational agency. 34
Educational records, however, do not include records that are kept in the sole possession of the professional making the record and that are not accessible to or revealed to any other person. 35 This means that records that teachers, supervisors, administrative personnel and support staff create and keep in their sole possession to help them do their jobs are generally not considered to be a student’s educational record.
School personnel may not share the records or provide information from a student’s records to unauthorized people. Of course, parents have the right to review their child’s educational records. Moreover, school districts must provide access to the records without unnecessary delay, in no case waiting more than 45 days after the parents ask to review the records. 36
Additionally, parents may get a copy of the records if, without having copies, they are effec
The Family Educational Rights and Privacy Act protects the confidentiality of educational records for all students.
tively prevented from exercising their right to review and inspect the records. The district, however, may charge a fee for copies of the records, so long as the fee doesn’t effectively prevent the parents from reviewing the records. 37 To protect the confidentiality of student records, schools must track who has looked at the records, when they looked, and why they looked. 38
If parents believe that information contained in their child’s records is inaccurate, misleading, or violates the child’s privacy, the parents can ask the district to amend the information. If the district refuses to amend the student’s record, the district must tell the parents they may appeal that decision. If the parents appeal, they have the right to a hearing regarding whether the information should be amended. If the hearing officer decides that the information doesn’t have to be amended, the parents still have the right to include a statement in their child’s records commenting on the questioned information and saying why the parents disagreed with it. 39
Again, the Family Educational Rights and Privacy Act (FERPA) protects the privacy rights of all students--students with and without disabilities. Generally, FERPA gives these privacy rights to parents to exercise on behalf of their children. The privacy rights under FERPA transfer to the student at the age of 18, or when the student attends a school beyond the high school level. Students who are 18 or attending school beyond the high school level are called eligible students. 40
The Family Educational Rights and Privacy Act is enforced by the Family Policy Compliance Office within the United States Department of Education. Parents or eligible students may file complaints with that office. Complaints must contain specific allegations of fact that will give reasonable cause that FERPA has been violated. For more information regarding FERPA, please see the United States Department of Education website at http://www.ed.gov/policy/gen/guid/fpco/ferpa/index.html.
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Least restrictive environment. Three words stating a simple idea. The idea? Schools should keep kids in regular classes, and neighborhood students should attend neighborhood schools. Least restrictive environment, or LRE, charges schools to integrate students with disabilities with students without disabilities. Least restrictive environment permeates throughout the IDEA and Section 504 of the Rehabilitation Act. Later, we’ll discuss least restrictive environment and Section 504; here we’ll focus on LRE and the IDEA.
There are two elements to least restrictive environment: Classroom integration and neighborhood placement. Schools should educate students with disabilities, to the maximum extent appropriate, with students without disabilities. Before schools place students with disabilities in special classes, separate schools, or otherwise remove students from the regular educational
environment, schools must consider using supplementary aids and services to help the student succeed in the regular classroom. 41
As you know, supplementary aids and services are things we can provide to keep kids in regular classrooms. Before IEP teams place a student with a disability in a more restrictive setting than the regular classroom, they must consider using supplementary aids and services to help the regular classroom placement succeed. The IEP team should always try its best to keep kids with disabilities in regular classrooms.
Additionally, unless the student’s IEP requires otherwise, the student should attend the school she would attend if she did not have a disability. Thus, if possible, students with disabilities attend their neighborhood school.
We try, through the IEP process, to make sure that students with disabilities go to school with their brothers, sisters, and other children in the neighborhood. This is not an absolute. If a student is unable, for valid educational reasons, to attend her neighborhood school, she should attend a school as close to home as possible.
The IEP team arrives at the least restrictive environment, step by step. The team begins by assuming the student will attend a regular classroom in her neighborhood school. If there are educational reasons why placement in the regular classroom might not be successful, the team considers providing supplementary aids and services to make the regular classroom placement succeed.
If, after considering using supplementary aids and services, the team finds the regular classroom placement won’t work, it can look at the next, more restrictive, possible placement. In looking at the next possible setting, the team repeats the process. If that setting doesn’t work, the team again considers using supplementary aids and services to make the placement succeed. Remember, the team arrives at the least restrictive environment, step by step.
You’ll recall that supplementary aids and services are aids, services, and supports provided in regular education classes or other education-related settings that enable students with disabilities to be educated with students without disabilities to the maximum extent appropriate. Supplementary aids and services can include teacher training and support, itinerant instruction, modified curriculum, paraprofessional support, and assistive technology.
Always, the team must consider the feasibility of providing supplementary aids and services before the team removes the student from the regular classroom, placing her in a more restrictive setting. Again, the IEP team arrives at the least restrictive environment, step by step.
The Courts and LRE
When looking at a school district’s determination of the least restrictive environment for a particular student, the courts have focused mostly on the process or steps the IEP team uses to arrive at the least restrictive environment. In 2004 in L.B. and J.B. v. Nebo School District, the 10th Circuit Court of Appeals reviewed the IDEA’s least restrictive environment mandate.42 At the outset, the Court noted the importance Congress placed on the least restrictive environment requirement:
“In enacting the IDEA, Congress explicitly mandated through the least restrictive environment requirement, that disabled children be educated in regular classrooms to the maximum extent appropriate. The LRE mandate provides that ‘removal of children with disabilities from the regular educational environment occur only when the nature or severity of the disability of the child is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.’ Educating children in the least restrictive environment
The IEP team arrives at the least restrictive environment, step by step. The team begins by assuming the student will attend a regular classroom in her neighborhood school.
in which they can receive a free appropriate public education is one of the IDEA’s most important substantive requirements. Thus, the LRE requirement is a specific statutory mandate. It is not. . .a question about educational methodology. 43”
The Court then established a process for determining least restrictive environment. The Court first looked at whether the education for the student in the regular classroom with the use of supplementary aids and services could be achieved satisfactorily. To make that determination the Court considered
1. the steps the school district has taken to accommodate the child in the regular classroom, including considering the continuum of placement and support services;
2. comparing the academic benefits the child receives in the regular classroom with the benefits the child will receive in the special education classroom;
3. the child’s overall educational experience in regular education, including nonacademic benefits; and
4. the effect on the regular classroom of the presence of the child with a disability. 44
If, after considering these factors, the Court determines that the student cannot be educated successfully in the regular classroom, it then looks to see if the school district has mainstreamed the student to the maximum extent appropriate. That is, if the student cannot be educated successfully in the regular classroom, the placement discussion is not over. The school district must still consider these factors in discussing placing the student in the next more-restrictive-placement on the continuum.
In adopting the above standard for determining the least restrictive environment, the 10th Circuit chose a standard previously adopted by the Third and Fifth Circuit Courts of Appeal. 45 This LRE standard is often referred to as the Daniel R.R. standard based on the 1989 Fifth Circuit case of Daniel R.R. v. Board of Education. 46 Moreover, the Tenth Circuit specifically decided not to use the Roncker standard adopted by the Fourth, Sixth, and Eighth Circuits.
The case of Roncker v. Walter was a 1983 Sixth Circuit case that said “[in] a case where the segregated facility is considered superior, the court should determine whether the services which make that placement superior could be feasibly provided in a non-segregated setting. If they can, the placement in the segregated school would be appropriate under the Act.” 47 The Tenth Circuit decided not to use the Roncker test because that test is only useful in cases in which the more restrictive placement is considered a better educational choice and is not helpful in cases, such as Nebo, where the more integrated setting is considered educationally better. 48
If a special education case is in due process or in litigation (see Chapter V on Resolving Disputes Under the IDEA), it is important to look at which Circuit Court of Appeals has jurisdiction over the federal courts in your state to determine how a federal court in your state will analyze least restrictive environment or other educational issues. 49 But from an educational perspective, IEP teams rarely spend time discussing court cases and judicial determinations. This is as it should be. The IEP team should focus on the needs of the student and the design of a program to meet those needs, not on a debate of legal issues. In that context, the 10th Circuit’s discussion in Nebo is very helpful. Nebo is a judicial decision, but it outlines a clear process an IEP team can use to arrive at the least restrictive environment for a particular student.
First, the IEP team looks at whether the student’s placement in the regular classroom can be achieved satisfactorily. To make that determination, the team must consider providing supplementary aids and services to support a successful classroom placement. The IEP team should consider several factors in deciding whether the student’s classroom placement in the regular classroom, with the use of supplementary aids and services, can be achieved satisfactorily. Those factors are as follows:
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