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A Note about the Notes

Scholarly publications are almost always heavily
annotated. This weighty exercise has two purposes: to lend an air
of authenticity to the work, and to allow the author long-winded
tangential digressions (some of which may actually be relevant to
the main themes).

The traditional justification for footnotes is that
they enable skeptical readers to verify for themselves that the
writer’s sources are legitimate. That in itself can be an
exceedingly tedious exercise even for editorial cite-checkers—and
one that is rarely undertaken by other people who have something
(anything?) better to do with their time.

Curious readers are sometimes drawn to glance at the
notes, a practice they inevitably abandon as soon as their eyes
begin to glaze over. Thus the annotations presented herein are
designed to be reader-friendly, to lend texture to the text. They
have been festooned with academic seals ([image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]) and set off in shaded boxes. Even so, they can be
passed over without ill effect by impatient readers, or by those
who must limit their intake of salt. More traditional
notes—supplied solely to satisfy finicky source-seekers—are adorned
with the standard tiny-type superscript numbers and appear at the
back of the book. (I proposed skipping the latter altogether—or
offering to supply them gratis to anyone who’d send me a
self-addressed stamped envelope—but the publisher insisted on them,
probably at the suggestion of his lawyers.)












Introduction


What are the chances of anyone actually reading this little
flagon of well-aged whine?1

Veritas vos liberabit, chanted the
scholastics of yesteryear.

The truth will set you free, echo their
latter-day counterparts in the academy—intoning the mantra
reverentially, but with increasingly more hope than confidence,
more faith than conviction. By and large, universities would like
themselves to be perceived as places of culture in a chaotic world,
protectors of reasoned discourse, peaceful havens where learned
professors roam orderly quadrangles and ponder higher thoughts.
Slick brochures and elegant catalogues depict a community of
scholars serious- and fair-minded at both work and play, all
thirsting for knowledge in sylvan tranquility, all feasting on the
fruits of unfettered intellectual curiosity, all nurtured in an
atmosphere of invigorating academic freedom—an altogether
overflowing cornucopia in the ever-bustling marketplace of
ideas.

The real world of the academy, of course, is not
quite that wonderful—nor nearly as bad as many would suggest.

The ironies become palpable, however, when those
same institutions, which almost universally view themselves as
bastions of free speech, are seen instead to stifle debate that is
politically incorrect or otherwise embarrassing. Academic
administrators naturally shy away from conflict and contention.
They shun controversy. In fact they abhor negative publicity of any
kind, quelling it as heavy-handedly as conservative corporations
whose primary concern is to ensure a profitable bottom
line.[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]
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[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]The general counsels at a number of universities now caution
against catalogue language representing their clients’ devotion to
free speech and the rights of students to procedural fairness—lest
they might be required by courts to honor such
promises.2
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Because life in the Ivory Tower is largely insular,
however, its residents’ perception of the world outside is likely
to be somewhat different than that of non-academics.

We live in interesting times—a fascinating and
frustrating age of harmony and contradiction: at once blessed with
widespread wealth and plagued by endemic poverty; graced with
virtually unfettered liberty and subjected to pernicious
deprivations of rights; overwhelmed by an abundance of
technological marvels that increasingly seem to invade our privacy
while they whir away in an intellectual wasteland. We participate
daily in an abandonment of common sense, even as we yearn almost
universally for its application. We shun traditional morality as we
search for traditional values. We seek simplicity as we indulge in
excess.

Often (if not always) on the cutting edge of such
conflicting forces is the academic enterprise. Universities are
both the birthplaces of monumental achievements and the
breeding-grounds for unnecessary if not outrageous indulgences. “He
who enters a university walks on hallowed ground,” said one
president of Harvard; its task, said another, is “to keep alive in
young people the courage to dare to speak the truth, to be free, to
establish in them a compelling desire to live greatly and
magnanimously.” Intoned Robert Maynard Hutchins, former president
at the University of Chicago: “Freedom of inquiry, freedom of
discussion, and freedom of teaching—the university exists only to
find and to communicate the truth.”3[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]
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[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]Hutchins also said that a truly world-class university must
provide three things: “sex for the students, parking for the
faculty, and football for the alumni.”
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But the pitched battles currently taking place in
the Ivory Tower—whether in the pursuit of truth and tenure, rights
and trifles, or minds and manners—are not always noticed by the
people upon whom they have the most impact. The loonier elements of
the academy, epitomized over the years by the eccentric professor
or the abstruse course title, have long been easy targets for
satirists. As the acquisition of a college degree becomes ever more
central to the American dream, however, closer attention needs to
be paid to what is being taught on the campuses. For what is
learned there is certain to reverberate ever more loudly in the
broader world in which we live.4

At stake as well is the relationship between the
university and society at large. The traditional role of the
university has long been that of a place for reflection upon
culture and society, inherently objective and self-critical in its
search for truth. But that view has been largely replaced by one
that insists upon a variety of coexisting cultures, and implies a
university that is political at its core and to its peak—one that
discredits what it perceives to be an oppressive “dominant” culture
and empowers whose who are perceived to be “marginalized” and
“disadvantaged.” The modern university forbids critical scrutiny of
the latter; to this end, according to one dismayed observer, “it
casts the giants of Western thought and art as running dogs of some
prohibited -ism.” The result is a society that has been
indoctrinated not in the values of healthy diversity, but in a
narrow critique of an establishment viewed as inherently bad. As
such, multiculturalism has become not ecumenical, but
adversarial.5

A number of contemporary studies point to an
alarming deficit in undergraduate learning—a decline in what
colleges expect students actually to know. Fully one-quarter
of seniors surveyed a decade ago could not say within fifty years
when Columbus discovered America, and almost half were unable to
date the American Civil War. Things have not improved over the last
ten years. A 1996 study found a progressive disintegration of the
liberal-arts curriculum. Students now spend significantly less time
than their predecessors satisfying general education requirements.
There are fewer mandatory subjects and recommended courses than
ever before.6

Thoughtful critics like John Ellis, whose 1998 book
Literature Lost noted “a startling decline in the
intellectual quality of work in the humanities and a descent to
intellectual triviality and irrelevance that amounts to a betrayal
of the university,” have concluded that the current, dramatic
deterioration in the study of the humanities in America is a
national tragedy.7

Things are not all that bad, of course. The
Republic’s soul and psyche, after all, depend more on religious
values and a healthy economy than on the consistency of iambic
pentameter in a Shakespearian sonnet. But there are serious
problems in the Academy, and they deserve our honest attention.

For one, the current curricula are weighted heavily
against traditional Western culture. For another, there is a
growing perception (and reality) that students (and the parents who
support them) are not getting their money’s worth—increasingly
encountering pop courses in place of the classics, abbreviated or
canceled class schedules, and watered down instruction in the
lecture halls. Thirty years ago, broad-based courses (both
introductory and mandatory) were taught by experienced, dedicated,
and often underpaid professors who sought to inspire their
students’ enthusiasm for the subject matter. Today, substantive
survey courses have all but disappeared, and those that remain are
frequently ministered by novice graduate assistants, many of whom
are tinged with biases borne of political correctness.

Although good liberal-arts educations have amply
proven their value, and strong native language skills have become
necessary for individual success in free and prosperous societies,
it is an unfortunate fact of modern higher education that more and
more students leave college with inferior backgrounds in the
humanities, weak language and writing skills,8
and little respect for their professors.

The genesis of this book was a minor but personal
academic odyssey: a trilogy of articles I wrote and saw published
over the past few years, each of which sought in its own way to
apply the sometimes harsh and shocking perspectives of common sense
to everyday life in the academy.[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]
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Tenure,9 Feminism Awry: Excesses in
the Pursuit of Rights and Trifles,10 and
Political Correctness Askew: Excesses in the Pursuit of Minds
and Manners11 The author quickly concedes
he is not immune from excesses of his own, particularly a penchant
for cutesy titles.12 The standard of common sense
applied here is my own, which I — like most people, but especially
professors—feel is infallible.
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In them I described trends and realities that may
have begun as well-meaning reforms, but have long since calcified
into narrow political agendas, revealing more their protagonists’
egos and inflexibility than their nobility or high-mindedness.

From that perspective, this work could (and has
been) regarded (or dismissed) as an angry screed indeed. Even so, I
hasten to insist, these reflections were borne more out of
bemusement than bitterness. They were less an expression of outrage
than an occasionally fascinated or appalled observation—perhaps
because I have not been personally victimized to any great extent
by the excesses of coerced scholarship, radical feminism, or
political correctness. To the contrary: the trilogy referred to
above has brought me a measure of perverse notoriety and
gratification.

Other academics, however, have suffered substantial
injury, and by reasonable extension so have we all.

Scholarship Amok generated mixed but strong
reactions among the few who read it: some were dismayed, some
dismissive, some delighted. That piece took law professors sternly
to task for their hard-nosed rules on tenure. Perhaps even more
painful to some of my colleagues, it had been published in that
holiest of holies, the august and revered Harvard Law
Review. One must understand that an appearance in
Harvard assures a modicum of both stature and credibility.
So how could it publish something like this? I was asked on
more than one occasion (and not only by my self-effacing
alter-ego). Must be an aberration, some of my fellow professors
assured themselves—and (in less cautious moments over cocktails at
faculty receptions) me as well. All the more pleasing, then, to
receive letters of congratulations from around the country and
beyond.

Such as these (which I’m not at all too modest to
reprint here)—

To the Editors:

It is somewhat unheard of to find
an interesting and readable piece in a law review, let alone one of
the big three or four. I found Professor Lasson’s
Scholarship Amok: Excesses in the Pursuit of
Truth and Tenure very enjoyable and
perceptive.

Congratulations also to your issue’s deviant, oops
devious, editor who gets my award for ironic juxtaposition. From
the positionality of standpoint epistemology, one can only hope,
generatively speaking, that Professor B— —- soon will assume some
knowability of Professor Lasson’s work. Even I, in the hinterlands,
would not wish fifty-nine pages of “counter-hegemonic perceptions”
otherwise to go to waste. But seriously, I thought Lasson’s piece
worth the subscription price.

J. Nicholas McGrath

Aspen, Colorado

And—

To the Editors:

Before reading Mr. Lasson’s
article in the current issue of the Review, I had drafted a letter to
you with a few questions about your publication. There is scarcely
any reason now to send the letter. Mr. Lasson seems to have
answered my questions. . . .

What price scholarship? In attempting to answer this
question I tried to estimate the price of the lead article in the
second issue of Volume 103. The author of the article gives thanks
to thirty-three named individuals, all the participants in
workshops at seven universities, three research assistants, and the
University of Chicago for its generous support. Using modest
billable rates and estimates of time for the cost of the people
involved in this marathon (excluding the time of the author
himself) and estimating the generosity of the University of
Chicago, I came up with a very big number.

The number is so whopping by my standards that I
won’t disclose it here. My methodology must be wrong. And maybe
scholarship is beyond measure—priceless. Beset by these questions,
I turn for help to your readers, if you have any.

I think I have my answers now. Bravo to Mr.
Lasson.

David Kilgour

Clinton, Ontario13

Bravo!?!

These letters of course went right to my head, and
tipped my typical-scholar’s intuitive insecurity well in the
direction of Cheshire-cat cockiness. Moreover, I told myself, the
sour grapes tasted by some of my colleagues may have been all the
harder to swallow because there was so little they could do to
me—fully tenured and promoted (I thanked my lucky stars) as I
was—save for some genteel frontal back-stabbing and behind-the-back
nitpicking and naysaying.14 I suppose it didn’t hurt
that I’d already been widely published (even if barely read), and
therefore somewhat protected from the standard criticism that those
who denigrate scholarship don’t engage in it.

The principal path to tenure, after all, is through
publishing—especially articles in academic journals. The storied
“publish or perish” pressure generates an incredible number of
journals—in the 1970’s some four hundred new ones were
founded in modern languages and literature alone—which carry
articles almost none of which will ever be widely read or
subsequently cited.

One of the weaknesses I bemoaned in Scholarship
Amok was the generally poor quality of writing published in the
professional journals, much of which is virtually incomprehensible
to a reasonably intelligent but non-academic reader. At the top (or
bottom) of this genre, I noted, is a good deal of what is
written by radical feminists.

Thus was born Feminism Awry, which drew blood
even before it was published. This piece was originally penned and
submitted to law reviews under a pseudonym: although on sundry past
occasions I had been called a gentleman or scholar, I divined that
(Hell having no fury like a radical feminist scorned) upon
publication I’d be re-cast as curmudgeon or cur. Nevertheless,
encouraged by a number of women who had read the manuscript
favorably, I came cowering out of the closet. Alas, my initial
instincts were proven correct.

Shortly after the draft manuscript had been
completed, a colleague noticed a copy of it on my secretary’s desk,
was shocked by its subtitle (Excesses in the Pursuit of Rights
and Trifles)—and quickly convened a meeting of her feminist
friends to determine how to handle this treachery in her midst.
What later came to be known as the “Lynch Lasson Luncheon” produced
a variety of responses, from a suggestion that I be asked to
withdraw the piece altogether, to a campuswide symposium on radical
feminism in which I was roundly excoriated. All I can remember of
the event was that, each time I tried to defend my thoughts, there
was a general rolling of the eyes and widespread hissing.

After the article finally did appear, one of its
featured characters—Catherine MacKinnon, perhaps the radical
feminists’ most arched-back cat—threatened me in print. It was
exquisite machismo by a woman scorned:

To the Editors:

It is difficult—ultimately perhaps impossible—to
separate the factually false from the unspeakably distorted, the
superficially ignorant from the profoundly misogynist, in Kenneth
Lasson’s “Feminism Awry.” Contemplating a response, one begins with
using it to wrap fish and ends with the “cognitive therapy” of a
fist in the face. . . .

Sincerely,

Catharine A. MacKinnon

Professor of Law, University of Michigan15

I haven’t seen Ms. MacKinnon since, but her letter
remains one of the minor highlights of my academic career to date.
Although this was the first time I’d ever been called a misogynist
(much less a profound one), I was inclined not to pursue any
remedies for the damage that such a term (which means one who hates
or distrusts women)—and its source— could have caused my
reputation. And had my reaction to Ms. MacKinnon’s letter been more
that of a detached scholar than of an amused male, I suppose I
would have written a learned law-review article in response (no
doubt citing along the way pieces like Richard Slee,
Maxillofacial Surgery and the Practising Solicitor—An
Overview).16 Instead, I penned a letter
of my own to the Journal of Legal Education, in which I
opined that Ms. MacKinnon’s bluster spoke eloquently for
itself.[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]
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[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]Actually we did meet once, at a symposium on hate speech and
the First Amendment. We were subsequently quoted in Newsweek
as standing for the same proposition—that the First Amendment isn’t
absolute. But I was talking about Nazis preaching genocide, and she
about men oppressing women. I never considered suing
Newsweek.17
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Not that there’s likely to be much more of one. I’ve
been told to forget any thoughts I may have once entertained of a
“lateral move,” much less an upward one. A strange article in an
obscure feminist journal took me to task for Feminist Awry’s
“defensive belligerence”: I had failed “to substantiate a number of
crucial and controversial claims about feminism,” and neglected “to
consider whether feminists’ negative statements about men are
justified.”[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]
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[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]I noticed this article by sheer happenstance — having one day
plugged my name into the Lexis-Nexis database (a standard form of
ego-massage for professors who feel they are underappreciated). I
found it remarkable, though not surprising, that no one had sent me
a copy. I had neither been asked to respond nor sent a reprint by
the authors or editors. Nor to my knowledge has there been any
comment pro or con from anyone else who may have happened to see
it. I suppose this supports my contention that few people ever
actually read law reviews.
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And here I thought I had been fair, substantive, and
considerate, especially in arguing that the standard radfem credo—
“Men Oppress Women”—is simply untrue. “The whole purpose of much
feminist analysis,” my critics informed me, “is to change the
culture so as to produce good men.”18 What, pray
tell (I asked myself in the quiet of my study, fully insulated from
the isolated but still-shrill catcalls for my misogynistic scalp),
are “good men”? And in whom should be vested an exclusive right to
define that term?

I soon came to understand that radical feminist
scholarship is only one of the politically-correct fault-lines
along which the modern university sits. But it often triggers major
tremors, both curricular and extra-curricular, that are pervasive
and continuing, and I went on to describe some of those quakes in
Political Correctness Askew. That piece elicited a goodly
number of phone calls in agreement but relatively little written
comment.[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]
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[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]One critic, a dean no less, dismissed my polemical efforts as
little more than shooting fish in a barrel. That image has always
struck me as curious: the few fish I’ve been able to hook are
swamped by the multitudes swimming in PC schools all over the
country; if they are in a figurative barrel, their victims are
often over one. True enough, though, something here is fishy.
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Again I was not surprised. Why should anyone rock a
boat already controlled firmly by the mutineers?

At first the academic PC movement infected only
language. “Oppressive language does more than represent violence,”
writes novelist and race critic Toni Morrison. “It must be
rejected, altered and exposed.”19 This kind of lingual
nihilism has been embraced by a great many American universities
largely by way of stringent speech and conduct codes. Over 225 of
such codes forbid “verbal abuse and harassment,” and over 100
prohibit “advocacy of offensive or outrageous
viewpoints.20

The most visible neo-linguists are the radical
feminists, who have turned chairmen into chairs, manholes
into personholes, and history into
herstory.21 Thus students in an American
Literature class can object, with the approval of their faculty
mentors, to use of the word mankind in the Declaration of
Independence (in the process ignoring Jefferson’s opening reference
to “the course of human events).22 On the other
hand, practically all “girls” and “ladies” have become self-made
women.[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]
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according to the Oxford English Dictionary, together with their
singular counterparts wofem, womban, womon, womyn, woperson, and
person of gender. But wimmin academics appreciate what the system
has done for them, as witness this passage from a feminist journal:
“Wimmin are treated the best and have the most equality when we’re
in university systems. A sense of comfort develops for most wimmin
while we’re attending universities. Then, upon graduation, we are
ripped apart, degraded, mis-treated, undervalued, de-valued, judged
by our sexuality, and much more. This is as equal as it is ever
going to be.”23
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While the exhortation to reject “oppressive
language” may appeal to a common sense of decency and civility, it
too easily runs afoul of the First Amendment’s guarantee of free
speech. That principle—whatever people might say is less important
than their right to say it — is fundamental to the American ideal
of individual liberty.

But preoccupation with politically-correct speech
has ultimately given way to other concerns, as the universities’
self-appointed PC proponents began to identify and proscribe
politically-incorrect conduct and curricula. These perceived evils
have in turn been combated by way of a new pedagogy:
“deconstruction,” “critical legal studies,” and “sensitivity
training,” while “Eurocentrism,” “traditionalism,” and even modern
science are increasingly scorned and denounced. Diversity is
promoted as a noble goal unto itself. Students are subjected to
mandatory intensive “prejudice reduction workshops.” Professors are
hounded by “sexual harassment task forces,” and their teaching is
evaluated on political grounds.24

In many quarters, the pervasive PC atmosphere can be
seen as both the primary cause and clear reflection of a
widelyperceived deterioration in the quality of higher education—
an environment that stifles free inquiry and expression, reinforces
racial and political preferences, and dilutes standards. Thus the
traditional search for truth is subordinated to the accommodation
of “historically under-represented groups.” The biases are brought
to bear most visibly in faculty hiring, where in many places no
white heterosexual males should waste their time applying; in
teaching, where traditional courses thought to be “Eurocentric” are
cast aside in favor of deconstructionist or multi-cultural
offerings; and in evaluation of students, where rampant
grade-inflation in the cause of compensation for ethnic differences
serves to camouflage ineptitude. In theory, there may have been
some justification for affirmative-action programs; in practice,
they have proven unfairly inflexible and counter-productive.

My own first-hand experience with academic excesses
has come mostly from the stomping-grounds of legal education, but
it has not been difficult to gather evidence from elsewhere in the
humanities or the physical and social sciences.

The current and most serious abuses in political
correctness began with wholesale changes to the established
liberalarts curricula beginning in the late 1970’s. What arguably
was meant to be an effort toward open-mindedness and
“inclusiveness” eventually hardened into a narrow political agenda—
specifically the ostracization of “Eurocentric” culture as
personified by “dead white males.” The result has been a “dumbing
down” of the standard curriculum. This has occurred most noticeably
in the humanities, where the animus against Western civilization is
manifested in the promulgation of socalled “Oppression
Studies.”

In literature, the classics have been relegated to
the archives. Thus, in many modern English departments, Shakespeare
is not only regarded as just another man of letters, but he is
tossed to the ash-heaps—no longer required reading at some large
universities, even for those who major in English Literature! Such
a seemingly moronic educational philosophy is a direct reflection
of the multi-culturalists’ widespread world-view, in which society
is an arena of power and conflict between those who oppress and
those who are oppressed.

In philosophy, multi-culturalism is often synonymous
with radical feminism. The goal of radfem philosophers is not
truth, but political change. That purpose is not bad in and of
itself, except where it serves to suppress truth—as when
arguments are advanced in the absence of empirical evidence, or
where hostility to the scientific method excludes its
consideration. The inevitable result is shabby scholarship, which
can readily be seen in most of the self-righteous and
self-perpetuating feminist journals.25

In the field of history, the excesses are even more
obvious. Here radical feminists have joined forces with various
ethnic lobbies in a union whose sheer numbers make them a power to
be reckoned with. In their zeal they view scholarship as a means to
overthrow the established culture. Their rhetoric takes on the
shrill sound of Communist or Nazi: education, religion, art, even
science are merely tools of indoctrination and control wielded by
the ruling race, class, or gender. The importance of academia
becomes primarily its utility in the struggle for liberation. Thus
the new National Standards of History emphasize the role of
women and minorities in World War II to the virtual exclusion of
the millions of white males who gave their lives for their country.
The first textbook written to conform with the Standards
devotes more space to the internment of Japanese-Americans than to
all the battles in Europe and the Pacific combined. The Renaissance
gets seven lines of text, the Reformation none. Nothing is said
about the great universities of Europe. Religion is virtually
ignored as well, except as it can be seen to have exploited women.
The effect, as an aggrieved traditionalist put it, has been to
“reduce historical work to polemics tricked out with
footnotes.”26

The sciences have been somewhat less infected,
perhaps because there can be no “people’s science” apart from
existing science, no exclusive feminist sociology that makes sense,
no deconstructionist mathematical theory, no such thing as “African
protein chemistry.” Academic scientists must nevertheless keep a
wary eye on the politically correct extremes of affirmative-action
policies.27

Such is the hostility towards traditional culture
and values that in 1995 Yale University returned an alumnus’ gift
of 20 million dollars rather than honor the donor’s request that it
be used for a course of studies in Western Civilization. On the
other hand, Yale requires freshmen and sophomores to live in coed
dormitories. Dartmouth offers a class called “Introduction to Gay
and Lesbian Studies” (and plans to hire a dean for gay
students).28 Stanford is proud to present
“Black Hair as Culture and History.”29

The ostensibly commendable goals of political
correctness —civility, sensitivity, and equality—have been
substantially perverted by what has come to be called
“multi-culturalism.” When that concept is truly pluralistic—that
is, when it becomes a quest to enrich our common culture by making
it more inclusive of positive elements from other cultures—it is
entirely defensible. But too often what evolves is a pervasively
illiberal agenda, which sees scholarship and curricula
almost solely as conduits for political change. Nowadays we are
frequently subjected to an academic bait-and-switch: the arguments
for multi-culturalism are usually couched in pluralistic terms, but
more often than not the goal proves to be furtherance of a
particular and one-sided strategic objective.30

A truly pluralistic multi-culturalist would
recognize that trying to deny the contributions of European culture
to mankind is ultimately futile and self-defeating. All literature
would be measured against uniform aesthetic standards, and not
praised simply because it is non- or anti-traditional.31 Thus scholars interested in
communicating a perfectly reasonable point of view—such as, “we
should listen to the views of people outside of Western society in
order to learn about the cultural biases that affect us”—should
avoid the pseudo-intellectual jargon that remains very much the
norm—such as, “we should absorb the intertextual multivocalities of
postcolonial others in order to countenance the phallogocentric
biases that mediate our identities.”32

On some of these issues the interest is
understandably selective, if sexist. For example, radical feminist
scholars tend to take up the cudgels primarily in tenure battles
that involve women, or in zoning legislation which might define the
typical family as heterosexual. But the illiberal multi-culturalist
and radical feminist agendas cast their effects well beyond
scholarship and the curricula. They are quick to come to the
defense of any woman alleging rape or sexual harassment— often
before hearing all the evidence, and sometimes even after a
defendant has been acquitted.

As multi-culturalists have assumed greater degrees
of power, the Academy has become a decidedly unwelcome nesting
place for those with different points of view. Academic freedom is
increasingly threatened by the vague standards currently describing
sexual harassment. The conflict between perceived offensive conduct
and free speech is often much sharper on campus than in the
ordinary employment context. The rules regarding harassment deter
not only genuine misconduct but also harmless (and even desirable)
speech—which in higher education should be central both to the
purpose of the institution and to the employee’s profession and
performance. Faced with legal uncertainty, many professors will
avoid any speech that might be even remotely interpreted as
creating a hostile environment. (Even staring at a stranger
has been cited by some radical feminists as “a well-established
cultural taboo.”)33 They know first- hand that
the PC police can cause great harm to character and career, just as
traditionalists who deign to challenge the wholesale removal of
“Eurocentric” courses realize that they have become voices in the
academic wilderness.[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]
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The acquisition of tenure remains the holy grail of
most academics—and the standards for attaining it the altars before
which faculty quake and genuflect. But trembling in the Ivory Tower
may still best be characterized by the inhibition of free speech
and thought. It remains the crux of the conflict between Political
Correctness and the Constitution. For traditional scholars and
libertarians, regardless of their political persuasion, the abiding
concern about PC is the stifling effect that radical agendas can
have on shared values, that coerced speech and conduct codes can
have on both liberty of expression and academic freedom. (They
might agree with the 73 percent of Americans in a recent poll who
think our manners are worse today than they were several decades
ago, but they are duly alarmed that 43 percent say it’s worth
placing limits on freedom of speech in order to enforce civility.)
A college campus today may be the least safe place in America to
speak dangerously: less safe than a radio or tv talk show, a
newspaper, a street corner.34

How can the tensions be reconciled?

Only by redress within the bounds of the law—fully
in keeping with the Constitutional principles of civil liberties
(freedom of speech, press, religion, and assembly), civil rights
(due process, equal protection), and academic freedom (sustained by
genuine scholarship and nurtured by unfettered inquiry)—and by
refusal to exclude arbitrarily any common heritage of learning.

That’s the purpose of this book, which seeks little
more, but no less, than to encourage a return of common sense to
the Academy. It is not about why Johnny (or Jane) can’t read, but
about why both are discouraged from reading Shakespeare or the
history of Western civilization. It is about why they are both
taught that, because Johnny has oppressed Jane throughout the ages,
he must firmly and finally be put in his place— as must the
patriarchal system that has so wrongfully perpetuated male biases.
It is about why both have less regard for their traditional-minded
professors, who in turn have come to quiver before their
increasingly strident colleagues pressing political causes and
promulgating exclusionary curricula.35

The following pages seek to explore the manifold
excesses in the modern Ivory Tower, moving from one that is
particularly representative (legal scholarship, specifically the
relationship between tenure and coerced and ever-proliferating
law-review articles) to another that is more generally pervasive
(radical feminism, and its impact on modern faculties). They
culminate in an examination of the most cosmic of contemporary
intemperances—political correctness, and its corrosive effects on
the entire academic enterprise.

Besides running the risk of offending colleagues,
writing a critique of the modern academy is, of course, like trying
to freeze an ever-evolving institution.36 By the time
this book is published, some of the more outrageous excesses
described herein may well have been replaced by other (perhaps even
more bizarre and egregious) curricular or extra-curricular reforms.
Moreover, one who undertakes in a single book to reach the simple
but elusive goal of a return to common sense faces some long odds.
Scholarly writing itself is a lonely pursuit; writing about
scholarship might be even lonelier; whining about either is almost
inevitably unproductive.

Nevertheless, is it too much to expect that these
pages will not only be read, but in some measure heeded—to hope
that exposing the excesses will somehow suggest reasonable
remedies?

Even skeptical scholars can be optimistic.











 


I

Scholarship Amok

Excesses in the Pursuit of Truth and Tenure

Not everything that man thinks must he say; not
everything he says must he write, but most important not everything
that he has written must he publish. —KING
SOLOMON (1033-975 B.C.)1

Professors, the prized and often permanent residents
of the Ivory Tower, are generally valued more for their writing
than their teaching—which itself is often left largely to graduate
assistants.2 Administrators, meanwhile,
are bent on measuring scholarship more by quantity than quality.
For many if not most members of the faculty, “publish or perish” is
both a simple reality of academic life and a ghoulish academic
aphorism that will just not go away.3

No better proof of this proposition can be found
than in law schools, where the great majority of junior professors
must publish a certain number of articles within a certain number
of years in order to win tenure or promotion.4
But legal scholarship is unique. Unlike other disciplines (which
may have their own problems with objectivity and scientific
method), practically all of it is a form of advocacy. Moreover, as
a Yale law professor named Fred Rodell said famously way back in
1937, there are two things wrong with almost all legal writing:
“One is its style. The other is its content.”5

Here we are, three millennia after Solomon and over
a half-century since Rodell, and what have we?

Fifty years ago there were about 150 law
journals6 (not to mention thousands of
local newspapers and countless fullcolor comic books). Now, there
are over eight hundred legal periodicals7
(not to mention a drastically dwindled number of daily papers, and
precious few comics). Both the wisdom of Solomon and the pithy
sayings of Rodell have been all but forgotten. What, indeed, have
we wrought? Although Rodell predicted his original critique would
have no effect, could he have anticipated the sheer dimensions of
this worst-case scenario— that his “professional purveyors of
pretentious poppycock”8 would have spawned so
furiously, that the contemporary law reviews he collectively called
“spinach”9 would have mushroomed into
such a gargantuan souffle of airy irrelevance?

Lo, the voices are heard once again in the
wilderness, from the bewildered among us innocent (or ignorant)
enough to try righting the wrongs perpetrated in the name of
Scholarship.

Few professors today delude themselves about (or are
able to luxuriate in) the long-romanticized lifestyle of Academia:
walking the quiet quadrangles of neatly manicured college gardens,
discoursing timelessly with colleagues, thinking higher thoughts.
Fewer still aspire to scholarship purely in search of Truth.
Nowadays the goal of publication is much less to find answers than
to avoid perishing in pursuit of promotion and tenure.

The promise of lifetime job security—tenure—is
usually defended as essential for the preservation of academic
freedom: the right to think, speak, and write without fear of
recrimination. From that perspective the concept of tenure has
great merit.

But the system can be counter-productive. Tenure
serves not to protect valuable diversity and dissent, argue its
secret critics, but to perpetuate “an intellectually homogeneous,”
anti-conservative class. In fact it may chill the academic freedom
of younger faculty who fear offending senior professors. The
pressure that is placed on young teachers to write for their
peers—who in turn determine whether to recommend tenure—can force
authors to publish themselves into a narrow academic corner. The
result may be scholarship that is written for the dean or the
tenure committee, and no one else. Meanwhile, the faculty becomes
entrenched, ultimately consisting of middle-aged professors whose
political views reflect the liberal/radical temperament of the
‘Sixties. At least that is the view of many non-academics, who see
re-examination of tenure as part of a “largely wholesome
turbulence” resulting from public dismay over the cost and quality
of college education.10

Although various attempts have been made to change
the tenure system,11 for better or worse the
principal path to the prize of total job security is still through
publishing. In the 1970’s alone some four hundred new journals were
founded in modern languages and literature, carrying articles
almost none of which were likely to be subsequently cited
elsewhere. The term in the bookstore industry for faculty
publications is “wallpaper.” At many schools, the hardbound titles
are nothing more than pretty shelf-fillers. “No one reads them,”
says the general manager of the Yale University bookstore. “Many of
these books are so esoteric that they only sell two or three copies
a year.”

More than a few observers have complained that
something should be done to reduce the amount of money libraries
spend on scholarly journals. One new plan to cut down on the number
of journals and junk scholarship would be to require certification
of scholarship, as opposed to actual publication. (The new standard
would thus be “certify or perish” rather than “publish or
perish.”)12

The threshold question, of course, is why
Scholarship? He who increases knowledge, said Solomon,
increases grief.13

Certainly there exist among us the genuine
scholastics of yesteryear, dutifully reporting their original ideas
and producing from time to time provocative prose and innovative
agendas. (Rodell himself could have been considered among this
small group, if for no other reason than having been the first to
say publicly what so many of us—weaker-kneed, wimpiereyed, and more
thoroughly word-processed—privately bemoan within the sanctum
sanctorum of the faculty lounge.)

But for every pure scholar we have a
dozen-and-a-half of the innocent ersatz, for every diamond a heap
of rhinestones. Some of them are decent enough thinkers stickied-up
by pedestrian prose, industrious worker-bees who—simply by virtue
of the thousands of articles with which they must periodically
compete—must of necessity be deemed mediocre. In greater part,
however, they are competent-enough teachers without anything
original to write, doomed to scholarly mediocrity by academic
imperative—coerced clones who are whipped into a hack’s frenzy,
urged to jump through hoops held up by the local
promotion-and-tenure committee, forced to shimmy down the chutes of
the publication process or (perish the thought) perish.

To some degree, all of them—whether genuine
scholars, would-be wisemen, or coerced clones—are motivated by the
gratification of ego, the satisfaction of habit, and the
expectations of university image-makers. In turn these traits are
fueled by faculty self-studies, administrative mission statements,
and fiats laid down by the Association of American Law
Schools,14 most of which themselves
become etched in ivory long before their floppy disks ever begin to
fossilize.

Forget the traditional rights to freedom of thought
or expression. Now, everything a professor says, writes, or
publishes must be politically correct. Solomon would be
dismayed.

These observations are intended as much to define
scholarship as to debunk it, to separate the wind-blown chaff from
the few kernels that might nourish the mind. Legal scholarship is
largely illustrated by the (totally unillustrated) law reviews
which, conversely, both contribute to and reflect the value system
by which the academy is governed. Even a cursory perusal of the
literature leads to an inescapable conclusion: the number of
mind-enriching scholars is much smaller than that suggested by the
burgeoning reviews, the number of whole-grain journals but a
fraction of the fruited plains currently being harvested in law
libraries across the land. Analysis, research, and writing are
overblown, while classroom competence, community service, and
non-law review scholarship are under-credited. The law schools have
a problem. The system has run amok.

Multitudes and Minutiae

In an ideal world, people govern themselves and
governments pass laws only when necessary, and then only those that
are easy to understand and follow. Likewise, lawyers in Utopia are
uniformly bright, energetic advocates—fair, ethical, and
sensitive—having emerged from law schools that offer logical,
interesting curricula taught by fair, ethical, and sensitive
professors, whose courses are complemented by the fruits of their
research, which itself is distilled into useful, interesting
articles and published in well-edited reviews.

In the real world, all of the above may exist, but
in greatly diminishing degree. Scholarship could be valuable, but
most of it isn’t. Whatever rich stew there once may have been
quickly thins into bland gruel through the sheer multitude of
journals seeking fodder for their troughs. Slops fill the law
reviews. Simply put, there are too many of them.

Consider the numbers involved. Of the 800-plus
journals cited by the relatively exclusive Current Law
Index, most appear at least three times throughout the year,
each with several lead articles apiece. By conservative estimate,
that’s five thousand new pieces annually. Could even a small
percentage of this massive productivity (which law librarians
privately label the Junk Stream) be worth readers’ whiles?

And, one must hasten to ask, what readers?
Most reviews have very limited circulations, consisting primarily
of libraries and alumni. Few in the latter group pay any attention
to the esoteric titles appearing on the cover, much less to the
contents inside. For all the work professors put into law-review
articles, one would think they’d be able to attract a larger
audience than the sprinkling of colleagues who skim through
off-prints out of courtesy or the handful of students who wade
through them because they’ve been assigned. Even fewer practicing
attorneys read such secondary sources out of non-billable
interest.

Helping to perpetuate this endless multitude of
articles are exhaustive “research tools,” supplying comprehensive
cross-references and mind-boggling databases. The Index to Legal
Periodicals and the Current Law Index both reflect and
contribute to the epidemic proportions of publication.

Beyond sheer numbers, consider the journals
themselves. The Harvard Law Review is arguably the oldest,
still among the toughest to break into, and certainly the one most
emulated both in form and content.15[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]

[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_532dcc71.gif]

[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]If so, certain enraged readers may ask, how could it have
accepted a piece like this? The writer himself, though, rejected
Groucho Marx’s famous analysis—“I’d never join a club that would
have somebody like me as a member”—and congratulated the editors on
their good judgment. Truth to tell, given the central thesis
presented herein, there was little doubt it would be published
somewhere among the 800-plus journals currently clogging legal
libraries everywhere; might as well start at the top. I offered any
curious reader a confidential list of journals that rejected this
article—the offer to expire when I ran out of selfsatisfaction. No
one asked.
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Yet even Harvard’s goals were exceedingly
modest at the beginning. From Volume I, Number 1, which appeared in
1887:

Our object, primarily, is to set
forth the work done in the school with which we are connected, to
furnish news of interest to those who have studied law in
Cambridge, and to give, if possible, to all who are interested in
the subject of legal education, some idea of what is done under the
Harvard system of instruction. Yet we are not without hopes that
the Review may be
serviceable to the profession at large.16

How serviceable the Harvard Law Review has
been in all the years since remains open to question, but it has
supplied the overwhelming majority of the most-cited articles in
the past half-century.17

Nevertheless, every law school now has at least one
review to call its own, each looking and reading depressingly like
the rest. Despite scattered attempts by editors to distinguish
their journals by theme and discipline, redundancy abounds. Besides
the fundamentally fungible general-interest reviews, we have the
Journal of Law and Religion and the Journal of Church and
State; the International Lawyer, the Journal of
International Law, the Connecticut Journal of International
Law, the Yale Journal of International Law, and the
Wisconsin Journal of International Law; the American
Criminal Law Review, the Criminal Law Journal, the
Criminal Law Bulletin, the Criminal Law Quarterly,
and the Criminal Law Review. The list goes on and on. Law
reviews are published from Adelaide to Zambia. There’s the
Pacific Basin Law Review, the San Fernando Valley Law
Review, and the Samoan Pacific Law Review. Don’t know
which one is best for your little gem-of-an-opus? Try the
Directory for Successful Publishing in Legal Periodicals, which
lists only the 495 choicest outlets.

The lead articles themselves are often overwhelming
collections of minutiae, perhaps substantively relevant at some
point in time to an individual practitioner or two way out in the
hinterlands, and that almost entirely by chance. Otherwise, they
are quickly relegated to oblivion, or if lucky to a passing but
see in someone else’s obscure piece.

True (and perhaps good), law today pervades all
aspects of life—but must all aspects of life be treated in law
reviews? Here’s a sampling of recent articles:

“The Unrecognized Uses of Legal Education in
Papua New Guinea”18

“The Legal Status of Fish
Farming”19

“Law and Landscape: The Legal Construction and
Protection of Hedgerows20

“In Praise of the Efficiency of Decentralized
Traditions and Their Preconditions”21

“Mongolian Bankruptcy Law: A Comparative Analysis
with the American Bankruptcy System”22

“Epistemological Foundations and Meta-Hermeneutic
Methods: The Search for a Theoretical Justification of the Coercive
Force of Legal Interpretation”23

“If Spot Bites the Neighbor, Should Dick and Jane
Go to Jail?”24

“Judicial Review: From the Frog to Mickey
Mouse”25

“What’s Love Got To Do With It? Critical Legal
Studies, Feminist Discourse, and the Ethic of
Solidarity26

“Official: During Pregnancy, Females Are
Pregnant”27

“Morality or Sittlichkeit: Toward a Post-Hegelian
Solution”28

“Toward a Legal Theory of Popular
Culture”29

“Toward an Economic Theory of Voluntary
Resignation by Dictators”30

“The Differentiation of Francophone Rapists and
Nonrapists Using Penile Circumferential Measures”31

“Why Study Pacific Salmon Law?”32

Why, indeed?

One may not be able to tell an article by its title,
but originality is evidently in short supply among authors and
editors wondering what to call their mind-numbing research.
According to LEXIS, the words “toward,” “model,” or “theory” have
appeared in no fewer than 19,558 titles during the past twenty-four
years33—making them the most
popular titular buzzwords since “integrated” and “functional” came
down the pike.[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]
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“Confusion” reigns at the top of 1,113 recent
articles.[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg] In fact you can find almost any word you can think
of—even “penile” has shown up fifteen times in recent
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Legislative analysis frequently turns into
law-review manure. Do we really need 571 separate articles on
wastedisposal laws? If only the promulgators of scholarship
patterns recognize the dimensions of their own garbage-removal
problem. Garbage in scholarship, of course, is not the exclusive
province of the law reviews. A panel proposed for an academic
conference in 1999 was entitled “The Economy of Excrement in
English Renaissance Studies.”34 Literary
scholars were invited to reflect upon the “tropes and
representations of excrement and/or excretion in literature” and
“waste management and the social order.”

In fact a good deal of non-legal academia is
similarly tinged with political or strategic agendas. A professor
and graduate student at the University of Michigan co-authored a
paper with this weighty title: “When Ideology Hurts: Effects of
Belief in the Protestant Ethic and Feeling Overweight on the
Psychological Well-Being of Women.” The article’s
conclusions—that “overweight women perceive that the reason they
experienced social rejection from an attractive male was due to
their weight,” that the Protestant work ethic forces them to ignore
the fact that they are “victims of a discriminatory system,” and
that they instead blame “their lesser outcomes” on a “lack of
self-discipline, hard work, and strong moral character”— were
somewhat less than startling.

Moreover, scholarship can be and often is blatantly
selfserving. The University of Michigan commissioned a study— to
help defend itself against several lawsuits charging it with
discriminating by race in its affirmative-action admissions
process—which set out to prove that students attending racially
“diverse” colleges go on to lead more racially diverse
lives.35

Too often, the Junk Stream journals are more
concerned with churning it out, and thus heavily pre-occupied with
meeting publishing schedules. They certainly do not consider how
much they pollute the intellectual environment—how much they miss
the forests they destroy for the knotted trees in whose dark shade
they obscurely bask.

But the journals continue to take themselves ever so
seriously. That’s another reason why the literature of the law is
perhaps the most massive of any profession.[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]
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The law reviews’ pretentiousness and singular lack
of humor is legendary. Rodell himself suggested a means by which
that weakness could be overcome: “The best way to get a laugh out
of a law review is to take a couple of drinks and then read an
article, any article, aloud. That can be really funny.”37

Value Among the Volume(s)

It’s been said before that law reviews were made to
be written and not read.[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg] Regardless of their questionable benefit to bar and
bench, however, they do have some value for the few students who
“make law review” and no doubt receive exceptionally good training
in logical thought and formal exposition, not to mention
source-checking. Indeed, the reviews can correct deficiencies in,
or at least complement, the traditional law school curriculum,
which frequently provides precious little in the way of research
and writing. They also offer an outlet for student initiative in
the face of curricular boredom. However, the hard fact that the
majority of law reviews are exclusive clubs, closed to all but
those with the highest grades or demonstrated writing ability,
calls into question the scope of their educational
value.38
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A good many professors can likewise benefit from
researching and writing within their chosen fields of interest and
discipline, in the process stimulating their involvement and
dissipating that particular inertia which often permeates the Ivory
Tower.

But the limited value of legal scholarship as it
appears in law reviews is largely outweighed by its costs. The
proliferation of research and writing tends more to increase
quantity than quality. One article is no longer good enough for
promotion. An aspirant must establish a “pattern” of
publication.39

Professorial purposes can be accomplished better
than through omphaloskepsis (a law-review-quality Greek term
for “contemplation of the navel”). Others have called it
“sesquipedalian tergiversation” (multi-syllabled evasiveness). But
belly-button gazing should be a luxury allowed only those few whose
writing is deemed both incisive and succinct. The rest should be
encouraged to more logical productivity as teachers and community
leaders.

Considering the scholarly stuff many obscure writers
have to offer, they richly deserve the anonymity promised by the
multitude of lesser journals. Some might even prefer it.

Meanwhile, the impact of law reviews on the
judiciary is diminishing.40 Would their absence cause
the courts to cease viewing issues analytically? Probably no more
than closing down the Office of Information and Public Affairs in
the Rural Electrification Administration of the Department of
Agriculture would have any effect whatever on television watching
in Appaloosa. In fact, as a casual glance through Shepard’s Law
Review Citations will reveal, the overwhelming majority of
articles are noted not by courts or legislatures, but by one
another!41 Remarkably few are ever
cited in the primary sources—case reports or annotated codes.

There are so many publications clamoring to fill
their pages with Law Most Learned, however, that few contributors
need worry about dwindling forums for their prose. Moreover, all of
the participants in the process—pupils, professors, practitioners,
printers, and publishers—are quite content to go on greasing one
another’s palms and egos.42

Much of this enormous hodge-podge has a built-in
obsolescence as well, largely by virtue of the law reviews’
extended editing process. Most often the lag is so long between the
first dull gleam in an author’s eye and the finished product that
whatever may be timely and relevant is largely lost on whatever few
readers might be out there. The stuff is simply stale, stupid, or
stultifying. (Scholarship in the scientific community, by way of
comparison, is of considerably greater utility and immediacy. That
may explain why articles in medical journals, for example, are
generally much shorter, contain fewer footnotes, and are often
grist for the popular media.)43

Here and there amidst the morass of law reviews are
occasional stabs at candid self-criticism. For example, various
observers have noted that supposedly analytical commentaries are
predominantly descriptive and mildly plagiaristic;44 that those published during
pending litigation interfere with the judicial process;45 that the scholarly voice
lacks factual discipline;46 and that objectivity is
impossible because of lawyers’ inalienable commitment to
advocacy.47[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg] Supreme Court Justice William O. Douglas said that
law-review articles are written by paid hacks espousing the views
of their clients.49 Others see the
extraordinary proliferation of published articles as “harmful for
the nature, evaluation, and accessibility of legal
scholarship.”50 They “lack originality, are
boring, too long, too numerous, and have too many footnotes, which
also are boring and too long.”51 It was Rodell, again,
who summed it up best—over fifty years ago: “This centripetal
absorption in the home-made mysteries and sleight-of-hand of the
law would be a perfectly harmless occupation if it did not consume
so much time and energy that might better be spent
otherwise.”52
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[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]One critic wrote that “scholarship qua scholarship on law may
not even exist,” but I don’t know what that means.48
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But these criticisms are few and far between
and—perhaps also because they are published in law reviews
themselves— widely ignored.

Instead, as another lonely voice put it, we go on
“blithely continuing to make mountain after mountain out of
tiresome technical molehills,”53 not to mention the
sacrifices made in personal income. Law professors, it would seem,
must be either independently wealthy or married to rich spouses.
“Else why—once they have won their full professorships, at any
rate—do they keep submitting that turgid, legaldegooky garbage to
law reviews—for free?”54

Here’s a modest (and unoriginal) proposal for
reform: let the local reviews enhance the educational value needed
to justify their existence by making themselves accessible to all
the local law students and professors, and reduce their publication
costs by putting all articles onto a computerized database instead
of into print. Students and professors alike would thereby be able
to polish their research and writing skills— without wasting the
time of printers and publishers, postal workers, law librarians,
and compulsive readers of junk mail.55

Scholarship: We Know It When We See It

It is quite possible that reducing the number of law
reviews might only address the symptoms of a deeper malaise—in
particular the value system reflected by promotion-and-tenure
policies as they are worshipfully applied through the criteria of
“research, analysis, and writing.”

Webster’s defines scholarship simply as “a fund of
knowledge and learning.”56 Faculties of law have much
more difficulty with the concept. They grapple with the meaning of
scholarship in much the same way that Justice Potter Stewart was
unable to define pornography. “But,” he said, “I know it when I see
it.”57

For purposes of promotion and tenure, “scholarship”
means written and published materials which meet all of the
following criteria: they are “analytical,” “significant,”
“learned,” “well-written,” and “disinterested.”58 Each of these terms is
likewise chewed over like cud, all the while defying objective
definition.

To be analytical, according to the bylaws of
the typical faculty, “the materials must provide a detailed,
well-supported and sophisticated analysis that increases our
understanding of the topic, and must do more than describe a body
of law or a legal problem.”59 A colleague of mine
speaks of “massaging ideas” (whatever that is). As we shall
see shortly, no amount of analysis seems to increase our
understanding of the term itself.

To be significant, “the materials must make a
significant contribution to the legal literature. They must do more
than reiterate or rephrase previous analyses of the topic and they
must not represent the work of others.”60 But the
words “significant” and “more than” are inescapably subjective. If
they were applied strictly, a significant portion of all law review
material would be thrown out as representing in some way the work
of others.

To be learned, “the materials must
demonstrate deep familiarity with and understanding of the body of
knowledge associated with the topic.”61

To be well-written, they “must be written in
a manner appropriate to the subject matter, and must demonstrate
the candidate’s ability to convey his or her ideas
effectively.”62 Again, these are patently
subjective criteria that in most cases give no more guidance in
promotion and tenure decisions than does the gut feeling of how
well a candidate gets along with his colleagues.

Indeed, the only objective standard is the last. To
be disinterested, “the materials must not be published to
serve the interests of any client, either paid or pro
bono.”63 But the overinclusiveness
of this standard belies a failure of common sense. Suppose a pro
bono article goes against a client’s interests? Suppose a
professor is commissioned to do an exhaustive study? In
neither case should his scholarship be discredited out-of-hand—but
it is.

Besides their inherent subjectivity, the
promotion-and-tenure standards of most faculties focus unduly on
articles published in law reviews. Often neither briefs nor
practice manuals—no matter how learned or useful—are considered
“scholarship.” Nor would a casebook or treatise be deemed as
satisfactory as a law review article. One wonders how the promotion
and tenure committee would handle Socrates, who never published a
word (but on whose Socratic method law professors widely
rely).[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg]
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One senior professor summed up the importance of
scholarship to promotion and tenure from a much more practical and
concrete point of view, giving this advice to a junior colleague:
the way to get ahead, he advised, is to “take an obscure little
problem that no one has thought much about, blow it out of all
proportion, and solve it, preferably several times, in prestigious
law reviews.”64

Law schools generally consider scholarship to be an
amalgam of research, analysis, and writing. Each is taught as part
of a required course in the first year, and genuflected upon in all
years afterward (even through practice and retirement). Scholarship
can be largely demystified, however, by examining those traditional
components.

Research: Bushwhacking Through the
Thickets

Legal research is at once objective—that is, there
are a finite number of sources to be gathered and culled—and an
open-ended art form.

With the advent of computerized data banks such as
Lexis and Westlaw, gleaning all the cases on point is
as easy as playing Trivial Pursuit and maybe even more fun. Finding
everything that’s ever been written on the subject requires little
more than leafing through the Current Law Index or its older
but equally adequate counterpart, the Index to Legal
Periodicals. And the whole mass can be saturation-bombed with
cross-references by resorting to an endless array of Shephard’s
Citations. (There, I’ve given away the secrets of legal
research in a mere three sentences!) As for gleaning the most
relevant and salient authorities, the possibilities are infinite—
and are what separate the grown-up academics from the
wannabe boys and girls.

Nowadays, unfortunately, research skills often
amount to little more than mastery of the citation forms. The
genuine scholars, besides being creative writers, are highly
selective in their choice of relevant data. But many modern
professors tend to toss their excess research into the annotation
hopper and leave it to their readers (or editors) to separate the
salient stuff from the midly tangential. That’s why it’s harder to
write without footnotes than with them: it takes a good writer to
decide what’s on point and what’s not. It’s far easier to keep baby
and bathwater in the same textual tub. And it’s safer, both
intellectually (allowing the writer to straddle any issue by taking
a strong position in the text while waffling below) and morally
(permitting him to stave off plagiarism with grudging
acknowledgments in four-point type), as well as more egogratifying
(enabling intricate citation of arcane sources at stupefying
length).

Yet the number of notes in an article is still
deemed a measure of its erudition. Although there are occasions of
reverse snobbery—where it is implied (as in this
polemic)65 that notes are beneath an
author’s time, dignity, or expertise—the more common scholarship
seeks to impress by both magnitude and multitude of bottom-matter.
The longer the note, the greater the breadth of its author’s
knowledge. The more numerous the references, the more comprehensive
his treatment of the subject matter. The current individual
record-holder is Arnold S. Jacobs, Esq., who drew his readers away
from the text no fewer than 4,824 times—easily eclipsing the former
mark held by Dean Jesse Choper (1,611) as well as the group title
(3,917) held by the Georgetown Law Journal
staff.66[image: tmp_9eb5b9757c664d63dd6f945d6715c37b_Glm1Pu_html_6cd2c09a.jpg] Too bad no promotion-and-tenure credit is given for
the transcendent task of bushwhacking through such unintelligible
thickets.
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